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KULTURAS PRIEKSMETU APRITE

Kultaras mantojums ir vértiba sabiedribai - informacijas neséjs par musu
sakném un identitati, resurss attistibai. Tas nepieder mums, més esam tikai man-
tojuma turétaji. Lai gan kultiras mantojums dod spéku un ticibu sabiedribas iz-
augsmei, tas tomér ir trausls, paklauts nevérigai ricibai, noplicinasanai un iznici-
nasanai. Tirdznieciba ar kustamo mantojumu — makslas un antikvariem prieks-
metiem - ir notikusi vienmér gan atklati, gan slépti. Pasaulé ir izlaupitas izcilas
kultaras vértibu kratuves. Makslas un antikvaro priek$metu nelegala aprite no-
dara lidzigu postu ka viltojumi, cilvéku tirdznieciba, iero¢i un narkotiskas vielas.
Noziedzigas struktiras un atseviski elementi klast arvien sarezgitak apkarojami.
Attistoties mobilitatei, gratak ir noskaidrot kultaras priek§metu izcelsmi. Pédéjo
divdesmit gadu laika pasaules arheologiskajam mantojumam ir radies jauns ap-
draudéjums - ar slepeniem nezinatniskiem izrakumiem, kuros tiek izmantotas
moderno tehnologiju iespéjas, tiek nicinata un dzésta vésture.

Lai gan Eiropa paveikts ievérojams darbs kultaras priek$metu nelikumigas
kustibas apkaro$ana un netiras naudas legalizésanas ierobezo$ana, realitaté pa-
nakumu birokratiskais noforméjums un pasniegums ir parak optimistisks. Starp-
tautiskas sadarbibas tikla un katra valsti ir nepiecieama ietekmiga sistéma, kas
visaptvero$i varétu staties pret kustama mantojuma vértibu izlaupisanai un neli-
kumigajai apritei. Véstures iznicinasana ir jaaptur ar stingram sankcijam. Tomér
jaapzinas, ka $aja joma neeksisté tikai melna un balta zona, bet ari peléka, kura var
klat gaisaka. Aizrausanos ar makslas un antikvaro priek$metu kolekcioné$anu un
véstures izzinasanu sabiedriba nevajadzétu apkarot. Jarada sistéma, kas sakarto
makslas un antikvaro priek§metu értas, drosas un legalas aprites iespé&jas. Kultii-
ras priek§metu nelikumigas aprites ierobezo$ana nepiecieSami labas prakses pie-
meéri, kritiski izvértéti risinajumi, pétijjumi, ka ari specialistu apmaciba, efektiva
un operativa atbildigo institaiciju sadarbiba. Savukart vietas, kur nav pietiekamas
uzraudzibas administrativas kapacitates, svarigs ir starptautisks spiediens. Kusta-
ma mantojuma aprites jautajumu sakartosana ir kluvusi par vienu no Nacionalas
kultiiras mantojuma parvaldes nozimigakajam darba prioritatém, kam atbalsu ir
sniegusi Kultras ministrija, Finan$u ministrija un Finansu izlako$anas dienests.

JURIS DAMBIS
Dr. Arch.
Nacionalas kultiiras mantojuma parvaldes vaditajs

CIRCULATION OF CULTURAL PROPERTY

Cultural heritage is a value to society — an information carrier about our roots
and identity, a resource for development. It does not belong to us — we are me-
rely holders of heritage. Although cultural heritage gives strength and faith to the
growth of society, it is still fragile, subject to negligence, depletion, and destruc-
tion. The trade in movable heritage — art and antiques — has always taken place
both overt and covert. The world is robbed of excellent repositories of cultural va-
lues. The illegal movement of art and antiques causes similar damage as counter-
feiting, human trafficking, weapons, and drugs. Criminal structures and certain
elements are becoming increasingly difficult to combat. With the development of
mobility, it is more difficult to find out the origin of cultural objects. Over the last
twenty years, the world’s archaeological heritage has been threatened by secret
and unscientific excavations, which exploit the potential of modern technology,
destroying and erasing history.

Although considerable work has been done in Europe to combat the illegal
movement of cultural objects and to curb money laundering, in reality the bure-
aucratic framework and presentation of success is too optimistic. There is a need
for an influential system within the international network and in each country
that can comprehensively combat the looting and illegal movement of movable
heritage values. The destruction of history must be stopped with strong sanctions.
However, we must be aware that there are not only black and white areas in this
scope, but also a grey area that can become lighter. The passion for collecting and
learning about art and antiques should not be combated in society. A system must
be created that ensures a convenient, safe, and legal movement of art and antiqu-
es. Restricting the illegal movement of cultural objects requires examples of good
practice, critically evaluated solutions, research, as well as training of specialists,
effective and operative cooperation of the responsible institutions. Whereas in
places, where there is insufficient administrative capacity for supervision, inter-
national pressure is needed. Issues concerning the movement of movable heritage
have become one of the most important work priorities of the National Heritage
Board of Latvia, which has been supported by the Ministry of Culture, the Minis-
try of Finance and the Financial Intelligence Service of Latvia.

JURIS DAMBIS
Dr. Arch.
Head of the National Heritage Board of Latvia
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ATTELI / PHOTOS

6. Ipp. Klosteres-Jamaiku luteranu baznicas altara retabla fragments, Kuldigas novads, Turlavas
pagasts, 1692. gads, koks, griezts, polihromija. / Klostere-Jamaiki Lutheran Church. Fragment of the
Altar Retable, Kuldiga district, Turlava parish, 1692, wood, carved, polychrome.

8. Ipp. Rigas Sv. Jana luteranu baznica. Paténa. Riga, 15. gs., sudrabs, apzeltits. RPM 1717/2. / Riga
St. John’s Lutheran Church. Paten, Riga, 15th century, silver, gilt. RPM 1717/2.

35.1pp.  Gramatu skapis (A. Kirheinsteina mantojums). Latvija, 20. gs. 20.-30. gadi, koks, griezts.
Sanemts no Rigas rajona izpildu komitejas 1975. gada. RPM plg 489. / Bookcase (A. Kirheinstein’s in-
heritance). Latvia, 1920s-1930s, wood, carved. Received from the Riga District Executive Committee
in 1975. RPM plg 489.

60. lpp.  Puzes luteranu baznica. Oblatu karbina (pasutijusi Sofija Elizabete fon Radena). Kuldiga,
1707. gads, Oto Ditrihs Kestners, sudrabs. RPM 5171. / Puze Lutheran Church. Pyx (commissioned
by Sofia Elizabeth von Raden). Kuldiga, 1707, Otto Dietrich Kestner, silver. RPM 5171.

84.lpp. Jelgavas pareizticigo baznica. Ikonas “Dievmate ar Kristus bérnu” fragments. Krievija,
19. gs., koks, tempera, apkalums. RPM 1287. / Jelgava Orthodox Church. Fragment of the icon ‘Our
Lady with the Child of Christ. Russia, 19th century, wood, tempera, metal binding RPM 1287.

104. Ipp. Kaspo ar ziedu buket ija, ap 1755.-1760. g., Meisenes porcelana manufaktara, por-
celans. RPM 11774. / Cachepot with a bouquet of flowers. Germany, circa 1755-1760, Meissen
Porcelain Manufactory, porcelain. RPM 11774.

111. Ipp. Liksnas katolu baznica. Monstrances fragments. Polija (?), 19. gs. sakums, sudrabs, zeltits.
RPM 1111. / Liksna Catholic Church. Fragment of a monstrance. Poland (?), beginning of 19th cen-
tury, silver, gilded. RPM 1111.

118. Ipp. Alsungas katolu baznica. Kannina. Latvija (?), 1770. gads, alva. RPM 887. / Alsunga Cat-
holic Church. Can. Latvia (?), 1770, pewter. RPM 887.

1321pp. Ugales luteranu baznica. Dalderu kanna (pasatijis Jelgavas superintendents Aleksandrs
Grévens). Jelgava, Josts Hermanis Glansdorfs, 1742. gads, sudrabs, kalts, zeltits. RPM 7094. / Ugale
Lutheran Church. Daller jug (commissioned by Jelgava Superintendent Aleksandrs Grévens). Jelgava,
Josts Hermanis Glansdorfs, 1742, silver, forged, gilded. RPM 7094.

153.Ipp. Puzes luteranu baznica. Kauss (pasutijusi Sofija Elizabete fon Radena). Kuldiga, Oto Dit-
rihs Kestners, 1707. gads, sudrabs, kalts zeltits. RPM 5170. / Puze Lutheran Church. Goblet (commis-
sioned by Sofia Elizabeth von Raden). Kuldiga, Otto Dietrich Kestner, 1707, silver, partly gilded. RPM
5170.

163.lpp. Tase gulbja forma un apakstase. Francija, Parize, De Dagoty manufaktara, 19. gs. 1. ce-
turksnis, porcelans. RPM 12276/1-2. / Swan-shaped cup and saucer. France, Paris, De Dagoty manu-
factory, first quarter of the 19th century, porcelain. RPM 12276/1-2.

174.1pp. Varkavas katolu baznica. Gleznas “Svét ntonijs no Padujas” fragments. Latgale, nezi-
nams autors, 19. gs., audekls, ella. RPM 1055/a. / Varkava Catholic Church. Fragment of the painting
‘St. Anthony of Padua. Latgale, unknown author, 19th century, canvas, oil. RPM 1055/a.

187.1pp. Sprediku gramata ar superekslibri un princeses Elizabetes Magdalénas gerboni.
Vintenberga, 1582. gads, ieséjums — 1593. gads. RPM 10587. / Sermon book with superexlibri and
the coat of arms of Princess Elizabeth Magdalene. Germany, Wintenberg, 1582, binding - 1593. RPM
10587.

Foto / Photo: Anita Bistere




EFEKTIVA TIESISKA REGULEJUMA
IZSTRADE STARPTAUTISKAJAM
MAKSLAS PRIEKSMETU TIRGUM

Alesandro Keki (Alessandro Chechi)!

KOPSAVILKUMS. Saja pétijuma ir izgaismota saikne starp kultiras
priekSmetu likumigo un nelikumigo tirdzniecibu un definétas darbibas,
ko valstim vajadzétu veikt, lai izstradatu efektivu un iedarbigu tiesisko
reguléjumu, kura meérkis batu: (1) novérst un mazinat kulttras priek§metu
nelikumigu tirdzniecibu un ar to saistitos noziegumus, (2) nodrosinat, lai
noziedznieki un negodigi darboni nevarétu izmantot makslas priek$metu
tirgu, un (3) sekmét starptautiskas kopienas centienus apkarot kultiiras
prieksmetu nelikumigu tirdzniecibu un ar to saistitos noziegumus.

1. KULTURAS VERTIBU STARPTAUTISKAS TIRDZNIECIBAS
PRIEKSROCIBAS UN TRUKUMI
Pastav divi kulttiras vértibu tirdzniecibas veidi.* Viens no tiem ir likumiga
tirdznieciba, kuru veido tirgotaji, izsolu nami, galerijas, kolekcionari un muzeji.*
Saskana ar 2020. gada parskatu par makslas priek§metu tirgu (Art Market Report
2020) 2019. gada pasaules makslas priek§metu tirgus pardoSanas apjoms sasniedza
64,1 miljardu ASV dolaru, bet gleznu, antikvaro priek§metu un dekorativas
makslas priek§metu pardosanas vértiba atklatas izsolés sasniedza 24,2 miljardus
ASV dolaru. Salidzinot ar 2018. gadu, pasaules makslas priek$metu tirgus
pardosanas raditajs ir samazinajies par 5 %.* Parskata secinats, ka geopolitiskie
konflikti, tirdzniecibas stridi un politiskie nemieri, pieméram, ASV un Kinas
tirdzniecibas kars§ un ieilgusas sarunas par Apvienotas Karalistes izstaSanos no
ES, ir padarijusi tirgus dalibniekus daudz piesardzigakus. Turklat ir gaidams vél
lielaks pardosanas apjomu kritums sakara ar to, ka COVID-19 pandémijas dé|
varétu samazinaties izsolés pardodamo kultaras priek§metu daudzums.
Alesandro Keki (PhD, Eiropas Universitates institats, LL. M. L()Vndon'ls Universitates koledza,
JD Sjennas Universitate) ir vecakais pétnieks un aspirants (Zenévas Universitates Tiesibu
fakultaté), un lektors starptautisko publisko tiesibu joma (Lilles Katolu universitates Tiesibu
fakultaté (Francija)).
Ar jédzieniem “kultaras vértiba” un “kultaras pri pétTjuma apzimé visus materialos
kustamos artefaktus, kuri ir sabiedribas vai s cilvéces véstures un identitates lieciba,
pieméram, arheologiskie un etnografiskie materiali, makslas priek$meti, iezemie$u artefakti,
. e priekSmet ari cilvek atliekas. Savukart ar jédzienu
“kultiras mantojums” $aja pétijuma apzimé kultaras vértibas un materialos nekustamos
objektus, pieméram, pieminek]us, arheologi 4
: pienakums kalpot sabiedribai, izglitot to, ka ari saglabat kultaru.
jumus, darbojoties tirga, kura valda briva konkurence, — gluzi

20. gada marta; pieejams timekla vietné: https://www.artbasel.
com/about/initiatives/the-art-market.
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Misdienas kultiras vértibu tirdznieciba vairs nenotiek tikai klatiené konkréta
telpa, pieméram, izsolu zalé vai tirgotaja galerija. Interneta, socialo mediju un
sazinas lietotnu attistibas ietekme tirdznieciba tagad norisinas tieSsaisté. Saskana
ar jaunako Hiscox zinojumu® 2019. gada pasaules makslas un kolekcionéjamo
priek§metu tirgus pardo$anas apjoms tie$saisté sasniedza 4,82 miljardus ASV
dolaru, kas salidzinajuma ar 2018. gadu ir palielinajums par 4 %. Zinojuma
ari teikts, ka tris vado$o starptautisko izsolu namu “Christie’s”, “Sotheby’s” un
“Phillips” ienémumi no tie$saistes izsolém 2020. gada pirmajos se$os ménesos
bija 370 miljoni ASV dolaru, kas ir gandriz se$as reizes vairak neka taja pasa laika
perioda 2019. gada.

Jauzsver, ka neatkarigi no darijumu norises vietas starptautiskais kulttras
vértibu tirgus piesaista ne tikai tradicionalos kolekcionarus un iestades, kas
vairo savas kolekcijas, bet ari investorus, kuri alkst gut lielu pelnu. Ka pieradija
straujais makslas priek$metu ka investiciju objekta popularitates pieaugums péc
2008. gada ekonomiskas krizes, makslas priek§meti arvien vairak tiek uzlakoti
ka prece, uzkrajumu veido$anas lidzeklis, rezerves valiita un dazreiz patieSam
ka fiziska banka. S1 iemesla dé] gadatirgos vérojams jaunbagatnieku piepladums,
kuri velas iegadaties makslas priek§metus, turklat ne jau tapéc, ka tie butu modigi
vai skaisti, bet gan tade], ka tie ir izradijusies alternativa ienesiga investicija.
Tiesi ta pasa iemesla dé] privatas bankas un finans$u iestades aizdod naudu, ka
nodros$inajumu pienemot makslas priek§metu.

Tacu pastav ari otrs tirdzniecibas veids — nelikumigais. To nodrosina: (1)
kultaras vertibu zadzibas no muzejiem, privatam kolekcijam un religiskam
celtném, (2) nelikumigi relikviju izrakumi zinamas vai oficiali nezinamas
arheologiskas vietas, (3) detalu nonemsana no ékam un pieminekliem un (4)
kultaras vértibu izvesana, parkapjot eksporta valsts tiesibu aktus.

Nereti $ie parkapumi kombinéjas. Zagti vai nelikumigi izrakti priek§meti
tiek regulari eksportéti uz arzemém. Tas uzreiz izgaismo vienu no galvenajam
kultaras priek$metu nelikumigas tirdzniecibas ipasibam, proti, tas parrobezu
dabu. Nelikumigi iegutos kultaras priekSmetus tirgoni censas eksportét uz
valstim ar vajam tiesibaizsardzibas iestadém, kuras $os priekSmetus var viegli
noslépt vai kuras priek$émeta neskaidras ipasSumtiesibas iespéjams legalizét
citastarp, atsaucoties uz prettiesiska valdijuma termina izbeig§anos vai noilgumu,
ka arl uz tiesibu normam, kas aizsarga labticigus pircéjus. Tipiska nelikumigas
tirdzniecibas strukttra ir $ada: piegades kéde jeb laupitaju tikls, kuri laupa
artefaktus galvenokart izcelsmes valstis; starpnieki, kuri eksporté priek$metus uz
tranzita valstim, kuras notiek ipasumtiesibu legalizé$ana, dokumentu vilto§ana
vaj priek§metu novieto$ana glabasanai noliktavas lidz bridim, kad tie ir gatavi
pardosanai, un péc tam tie tiek eksportéti uz pardosanas valstim; un pircéji,
pieméram, kolekcionari un muzeji pardosanas valstis.®

5 Hiscox Online Art Trade Report 2020; pieejams vietné: https://www.hiscox.co.uk/online-art
trade-report.
6 Ievérojiet atskiribu starp “pardosanas” valstim (valstis, kuras nav daudz kultdras aktivu,

tacu tajas ir daudz turigu kolekcionaru, muzeju, tirgotaju un izsolu namu, kuri ir spéjigi
iegadaties arzemju izcelsmes makslas priek$metus (vai investét tajos)) un “izcelsmes” valstim
(valstis, kuras ir bagatas ar kultaras materialiem un kuras koncentréjas uz nacionala kultaras
mantojuma aizsardzibu un nelikumigas tirdzniecibas apkarosanu). So atskiribu aprakstija
Merimens (Marryman) (1986. g.).
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Japiebilst, ka tikko aprakstitie noziegumi biezi vien ir saistiti ar citam
nelikumigam darbibam, proti: (1) par kultaras priek$metu aizsardzibu vai
to parvieto$anas kontroli atbildigo personu (apsargu, policistu, muitnieku,
ierédnu un ekspertu) piekukulo$ana, (2) nodoklu parkapumi, (3) nelikumigi
iegatu lidzeklu legalizés$ana, (4) dokumentu vilto§ana vai izmainiSana, (5)
kibernoziegumi, proti, noziegumi, kas pastradati, izmantojot datorsistému vai
datortiklu,” tostarp zagtu priek§metu pardosana tiessaisté.®

Tapat jauzsver, ka visos nelikumigas tirdzniecibas posmos ir iesaistiti
organizétas noziedzibas grup&jumi: tie organizé laupiSanu, parvieto
priekSmetus no izrakumu vietam uz vietéjiem tirgiem, eksporté priek§metus
no izcelsmes valsts, ka arl sadarbojas ar starptautiska makslas priekSmetu
tirgus dalibniekiem.” Noziedznieki iesaistas nelikumiga tirdznieciba, jo vini
darbojas saskana ar biznesa logiku un nekoncentréjas tikai uz vienu jomu,
bet gan paplasina nelikumigas darbibas, tas daudzveidojot. Protams, jamin
arl tas, ka kultairas vértibu tirdznieciba var nest lielu pelpu un galvenais — ir
zems piekersanas risks un pelnas konfiscé$anas risks. Tas ir iespéjams tapéc,
ka gan valstu, gan starptautiska liment ir nepietiekams (vai neefektivs) makslas
priekSmetu tirgus reguléjums un tiesibaizsardzibas iestazu kapacitate,'® ka ari
netiek veiktas pienacigas rapibas parbaudes un valda slepenibas un anonimitates
kultara. Parskatamibas, uzraudzibas un kontroles trakums tikai sekmé kultiiras
priek$metu nelikumigo tirdzniecibu un ar to saistitos noziegumus, pieméram,
terorisma finansé$anu, nelikumigi iegito lidzeklu legalizé$anu un izvairiSanos
no nodoklu maksasanas. Sis problémas ietekmé ari brivostas, kuras izmanto
makslas priekSmetu tirgotaji un kolekcionari, ka ari kontrabandisti. Slepeniba
var vairot launpratigu izmantoSanu.' Turklat kultaras vértibu tirdznieciba
pievilina noziedzniekus ari tadé], ka tas var izmantot ka norékinu lidzekli vai
lidzekli nelikumigi iegtitu lidzek]u legalizé$anai. Tomér organizétas noziedzibas
grupéjumi iesaistas nelikumiga tirdznieciba ari tapéc, ka $ada veida tirdznieciba
(lidzigi ka citas noziedzigas darbibas) ir sarezgits noziedzigu darbibu kopums,
kura norisei nepieciesama noteiktas pakapes organizacija. Tas gan nenozimé, ka
visi grupéjumi ir strukturéti ka mafija, proti, ar hierarhisku un stabilu iekséju
struktru. Noziegumus biezi pastrada noziedznieki, kuri pieder mainigiem un
nepastavigiem tikliem.

Kultdras mantojuma priekSmetu nelikumiga tirdznieciba ir ieintereséti
ari teroristu grupéjumi.'” Piemeéram, ir pieradits, ka papildus naftas ieguvei un
cilvéku nolaupisanai viens no Irakas un Sirijas Islama valsts (ISIS) finanséjuma
7 Lavorgna (2015), 154. Ipp.

8 Lidz ar likumigas tirdzniecibas parorienté$anos uz tie$saistes platformam, kultaras prieksmeti
arvien vairak tiek tirgoti interneta. Tas batiski apgrutina tiesibaizsardzibas iestazu darbu.
Praksé, salidzinot ar tradicionalam tirdzniecibas vietam, tieSsaistes tirgus nodrosina vieglaku
piekluvi (un anonimitati) plasakam kultaras priek§metu lokam (it ipa$i maziem, nedargiem
priek$metiem), piesaistot daudz vairak potencialo pircéju. ES Komisija (2019), 106.-108. lpp.

9 Vairak par organizétas noziedzibas grupéumu iesaisti kultiras priek§metu nelikumiga
tirdznieciba skatit Shelley (2014), Efrat (2012), Baker and Anjar (2012), Durney & Proulx (2011)
119.-120. Ipp. un Brodie (1999) 14. Ipp.

10 Shelley (2014), 262. Ipp.

11 Steiner (2017).

12 Green (2017) un Roselli (2016).
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avotiem bija arl antikvaro priek§metu kontrabanda. Sirija un Iraka ISIS
kaujinieki kameras priek$a iznicinaja svétvietas, muzejus un citas celtnes,
lai piesegtu aizkulisés notieko$os izrakumus un nelikumigo tirdzniecibu un
lai iegatu lidzeklus noziedzigas darbibas uzturésanai.* Ka vél viens piemérs
jamin Afganistanas antikvaro priek$émetu pardo$ana, ko veica viens no 2001.
gada 11. septembra uzbrukuma vaditdjiem Mohameds Ata (Mohammed Atta).
Vin$ méginaja vakt lidzeklus, censoties pardot antikvarus priek$metus kadam
Getingenes Universitates (Georg-August-Universitit Gottingen) profesoram, kur§
gan piedavajumu noraidija."*

Kultaras priek$émetu nelikumigas tirdzniecibas apmeéru nav iesp&ams
noteikt.”® Virkné agraku pétijjumu bija teikts, ka kultaras priek§metu nelikumiga
tirdznieciba ienemtu tre$o vietu starp izplatitakajam starptautiskas noziedzibas
izpausmém uzreiz péciero¢u un narkotiku tirdzniecibas, nodrosinot iesaistitajiem
miljardiem dolaru lielus iepémumus. Tomér $ai milzigajai summai nav nekada
pamatojuma. Nepastav pilnvértigi un uzticami statistikas dati, kas varétu palidzét
noteikt nelikumigas tirdzniecibas patiesos apmérus un vérienu vai kulttiras
priek§metu melna tirgus vértibu naudas izteiksmé. Nav iespéjams pamatoti
aprékinat kulttras priek§metu nelikumigas tirdzniecibas precizu apmeéru, jo ta
ietver sléptas darbibas, kuras jau péc butibas ir slepenas.'® Datu trakumu ietekmé
arl tadi faktori ka at$kirigas kulttiras vértibu definicijas, tiesibaizsardzibas
iestazu darbinieku izpratnes, zinasanu un kompetences tritkums, vienota
datu apkoposanas centra neesamiba, nepietickama makslas priek§metu tirgus
parskatamiba un lielais viltojumu skaits tirga. Attiecigi nav iespéjams noskaidrot,
cik liela meéra jenémumi no nelikumigas tirdzniecibas finansé organizéto
noziedzibu, brunotu vardarbibu un terorismu.

Si pétijuma noliika ir svarigi uzskaitit vairakus novérojumus.

Pirmkart, kultdras priekSmetu nelikumigd tirdznieciba pastav paraléli
likumigajai tirdzniecibai. Citiem vardiem sakot, nelikumigas izcelsmes priek§meti
var butaprité un tikt pardoti fiziska vai tie$saistes tirgi kopa ar likumigas izcelsmes
priekSmetiem. Tas ta ir tadeél, ka kultaras priek$meti péc butibas ir legali aktivi,
proti, priek§meta nelikumiga izcelsme nav acimredzama — ta ir japierada. Ka vél
viens iemesls jamin apstaklis, ka no izcelsmes valsts kontrabandas cela ievestos
prieksmetus var likumigi pardot pardosanas valsti. Tas skaidrojams ar to, ka, pemot
véra valstu likumdosanas atskiribas, izcelsmes valstu eksporta ierobezojumi un
aizliegumi netiek automatiski atziti vai izpilditi pardosanas valstis.'” No ta izriet,
ka makslas priekSmetu tirgus dalibnieki apzinati vai neapzinati var iesaistities
darjjumos ar zagliem, kontrabandistiem un citiem noziedzniekiem.

Otrkart, ta ka makslas priekSmetu tirgus dalibnieki, no vienas puses, un
noziedznieki, no otras puses, atrodas nelikumigas tirdzniecibas kédes pretéjas
pusés, vinu pelna ir atkariga no savstarpéjas mijiedarbibas neatkarigi no ta, vai
§1 slepena noruna ir bijusi apzinata. Ciktal kultiras priekSmetu darijumu puses
darbojas sinergiski ka sistéma, nelikumigas tirdzniecibas nodarito kaitéjumu

13 Fisk (2015); Baker un Anjar (2012); Shelley (2014), 31. Ipp.
14 Shelley (2014), 31. Ipp. un 262. Ipp.

15 Mackenzie (2005), 10.-16. Ipp.

16 Gerstenblith (2000-2001).

17 Polner (2019), 771. Ipp.
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izcelsmes valstu kultdras mantojumam var sistémiski uzskatit ne tikai par
zaglu, laupitaju un kontrabandistu darba rezultatu, bet ari tirgotaju, muzeju,
kolekcionaru un jebkuru citu nozares dalibnieku, pieméram, restauratoru vai
akadémisko ekspertu darba rezultatu.'®

Tre$ais novérojums attiecas uz makslas priekSmetu tirgus dalibnieku
iesaistiSanos slepena noruna ar noziedzniekiem. Jédzieni “ietekmigo personu
noziegumi” un “balto apkaklisu noziegumi” ir ieviesti, lai definétu noziegumus,
ko pastrada $adas personas, ka ari, lai daritu zinamu, ka viniem ir gan vara, gan
nauda, lai piesaistitu spécigus lobijus ar mérki nepielaut tadu likumparkapumu
atziSanu par kriminalnoziegumiem, kuri normalos apstaklos tiktu par tadiem
uzskatiti. Tadé] pastav zinama méra nenoteikta, grati sasniedzama un slepena
partikusu cilvéku grupa, kuras izliktais aizsegs liedz pieklat un parbaudit vinu
darfjumus klientu konfidencialitates dél."

Turpmak pétjjums strukturéts cetras nodalas, kur tiks aprakstiti un
analizéti tie tiesibu akti, kas ir pienemti, lai aizsargatu kult@iras priek§metus no
nelikumigas tirdzniecibas (2. nodala). Péc tam uzmaniba tiks pievérsta vairakiem
starptautiskiem tiesibu aktiem, kas attiecas uz transnacionalu noziedzibu
un nelikumigi iegatu lidzeklu legalizé$anu, paradot, ka $ie tiesibu akti var
batiski papildinat starptautiskas tiesibas kultiiras mantojuma joma attieciba
uz nelikumigas tirdzniecibas novér$anu (3. nodala). Pétijuma nobeiguma ir
uzskaititas darbibas, kuras valstim butu javeic, lai izstradatu efektivu tiesisko
reguléjumu, kas batu vérsts uz kultaras priek$metu nelikumigas tirdzniecibas
novér$anu un mazinasanu (4. nodala).

2. KULTURAS MANTOJUMA STARPTAUTISKAIS TIESISKAIS
REGULEJUMS

Starptautiska vairaku valstu grupa ir izstradajusi visaptvero$u tiesisko
reguléjumu, lai novérstu un apkarotu kultaras priek§metu nelikumigu
iznicinasanu un bojasanu, no vienas puses, un nelikumigu tirdzniecibu, no otras
puses. Saja kultiiras mantojuma starptautiskaja tiesiskaja reguléjuma ietilpst:

1. UNESCO pasparné pienemtie ligumi:

- 1954. gada Konvencija par kulttiras vértibu aizsardzibu brunota konflikta
gadijuma (turpmak — 1954. gada UNESCO Konvencija);*’

- 1970. gada Konvencija par kulttras ipaSuma nelikumiga importa, eksporta
un IpaSumtiesibu nodo$anas aizlieguma un novér$anas lidzekliem
(turpmak — 1970. gada UNESCO Konvencija);*'

- 1995. gada Konvencija par zagtiem vai nelikumigi eksportétiem kultiiras
priek$metiem (turpmak — 1995. gada Konvencija);**

18 Brodie (2020), 97. Ipp.

19  Mackenzie (2011); skatit ari Mackenzie (2019).

20  Pienemta 1954. gada 14. maija. 2020. gada novembri to bija ratificéjusas 133 valstis.

21  Pienemta 1970. gada 14. novembri. 2020. gada novembri to bija ratificéjusas 140 valstis.

22 Pienemta 1995. gada 24. jinija. 2020. gada novembri to bija ratificéjusas 48 valstis. So
konvenciju pienéma Starptautiskais Privattiesibu unifikacijas institats (UNIDROIT) péc
UNESCO laguma, lai novérstu virkni nepilnibu 1970. gada UNESCO konvencija. Taja nav
paredzéta privata riciba (attieciba uz restitaciju valstim ir jaizmanto diplomatiskie kanali;
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- 2001. gada Konvencija par zemidens kultiras mantojuma aizsardzibu
(turpmak —2001. gada UNESCO Konvencija);*

2. Eiropas Padomes (EP) pienemtie ligumi:
- 1954. gada Eiropas Kulttras konvencija;**

- 1992. gada Eiropas Konvencija arheologiska mantojuma aizsardzibai
(turpmak —1992. gada EP Konvencija);*

3. Eiropas Savienibas (ES) pienemtie tiesibu akti:
- Regula (EK) Nr. 116/2009 (2008. gada 12. decembris) par kulttiras
priek$metu izve$anu;*
- Direktiva 2014/60 (2014. gada 15. maijs) par no dalibvalsts teritorijas
nelikumigi izvestu kulttras priek$metu atgriesanu;”
- Regula 2019/880 (2019. gada 17. aprilis) par kultaras priek§metu
ieveSanu un importu.

Sis nodalas ierobezota apjoma dél nav iesp&jams sniegt izvérstu uzskaitito
tiesibu aktu analizi. Tomér var minét dazus butiskakos minéto tiesibu aktu
aspektus.

Ka pirmais aspekts jamin standartu noteik§anas prakse, ko veic starptautiskas
organizacijas, kuras izstradaja $o starptautisko tiesisko reguléjumu. T4 ir balstita
uz pienémumu, ka valstu atseviski pienemtie likumdosanas un politisko nostadnu
pasakumi nevar pietiekami novérst noziegumus, kuriem, ka minéts ieprieks, ir
parrobezu raksturs.

Ka otrais nozimigais aspekts ir tiesibu akti, kuri veido starptautiskas
kultiras mantojuma tiesibas. Tiem ir divi butiski trakumi. Pirmkart, tie censas
noveérst un apkarot kultaras priek§metu nelikumigo tirdzniecibu ar sadarbibas,
tirdzniecibas ierobezojumu un divpuséjo noligumu palidzibu, no vienas puses,
un ar nolaupitu, nozagtu vai kontrabandas cela ievestu kultaras priekSmetu
atgrie$anu un restiticiju, no otras puses. Citiem vardiem, $ajos tiesibu aktos
netiek pievérsta pienaciga uzmaniba nelikumiga tirdznieciba iesaistito personu
sodiSanai.® Dazos tiesibu aktos nemaz nav pantu par nelikumigu darbibu
atzi$anu par kriminalnoziegumiem.” Citos tiesibu aktos savukart ir paredzéti
piespiedu pasakumi noziedzniekiem, ta¢u lémums par to, par kadam darbibam
vai bezdarbibu butu japieskir sods un kadas sankcijas batu janosaka, ir atstats

tadéjadi, ja valstim nav diplomatisko attiecibu, restiticija nav iespéjama), ta nosaka ierobezotu
restitticijas procediru (procediras noteikumos par atgriesanu nav ieklauti neuzskaititi artefakti,
proti, nelikumigi izrakti arheologiskie priek$meti), taja nav sniegta atsauce uz ierobezojuma
periodiem, ka ari nav aplikots jautajums par tas noteikumu ietekmi uz valstu tiesibu aktiem
attieciba uz labticigajiem pircéjiem.

23 Piepemta 2001. gada 2. novembri. 2020. gada novembri to bija ratificéjusas 65 valstis.

24  Pienemta 1954. gada 19. decembri.

25  Pienemta 1969. gada 6. maija, parskatita 1992. gada 16. janvari.

26  Ar to tika atcelta un aizstata 1992. gada 31. decembra Regula Nr. 3911/92.

27 Ar to tika atcelta un aizstata 1993. gada 27. marta Direktiva 93/7.

28  Brodie (2020), 100. Ipp.

29 1992. gada EP Konvencija, 1995. gada Konvencija un Direktiva 2014/60.
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valstu kompetencé.*® Vél citos tiesibu aktos ir ieklauti siki izstradati noteikumi,
tacu to piemérojamiba daudzéjada zina ir ierobezota.’’ Pieméram, 1954. gada
UNESCO Konvencijas Otra protokola piemérojamiba ir ierobezota, jo taja
galvena uzmaniba ir pievérsta tikai galéjam situacijam (starptautiska un vietéja
meéroga brunotiem konfliktiem) un tikai vissvarigakajiem kultiras aktiviem
(“visas cilvéces kultaras mantojumam nozimigakajam kustamam un nekustamam
vértibam”).*> 1970. gada Konvencija mudina valstis “ar visiem to riciba eso$ajiem
lidzekliem [pretoties] kultaras vértibu nelikumigai ieve$anai, izve$anai un to
ipasumtiesibu nodos$anai’** Tomér Konvencijas 8. panta noteikts, ka valstim
batu “jauzliek sodi vai japieméro administrativas sankcijas ikvienai personai,
kas atbildiga par kultiiras vértibu izve$anu no valsts teritorijas, ja nav ieprieks
minétas izveSanas apliecibas, vai zagtu kulttiras vértibu ieve$anu”, un saskana ar
10. pantu ari tirgotajiem, kas neuztur registru, kura ieraksta noteiktu informaciju
par katru darfjjumu.*

Otrs trakums attiecas uz to, ka esosie starptautiskie tiesibu akti nekoncentréjas
uz makslas priek§metu tirgus darbibu. Lai gan starptautiskas kultiras mantojuma
tiesibas ir atzita starptautiska kultaras priek$metu tirgus pastavésana un tiek
cildinats kultiiras vértibu apmainas un tirdzniecibas nozimigums, “lai palielinatu
zinasanas par civilizaciju, bagatinatu visu tautu kultaras dzivi un veicinatu tautu
savstarpéju cienu un izpratni’,* eso$ajos instrumentos nav konkrétu vai skaidru
noteikumu par to, ka kontrolét un regulét makslas tirgus dalibnieku ricibu..
Galvenokart $§1 probléma tiek atstata katras valsts parzina. Tomer ir jamin divi
iznémuma gadijumi. Pirmkart, vairaku 1995. gada UNIDROIT Konvencijas
noteikumu mérkis ir mainit makslas tirgus dalibnieku ricibu, pat ja tie nav skaidri
minéti. Tas attiecas uz pantiem par nozagtu kultiras priek§metu restitticiju® un
par nelikumigi eksportétu kultaras priek§metu atgrie$anu,’” ka ari noteikumiem

30  Skatit Regulas Nr. 116/2009 9. pantu, Regulas 2019/880 11. pantu un 2001. gada UNESCO
Konvencijas 17. pantu, kura noteikts, ka “katra dalibvalsts pieméro sankcijas par to pasakumu
parkapumiem, kurus dalibvalsts noteikusi, lai istenotu $o konvenciju [...]".

31  Manacorda (2011), 40. lpp.

32 Otra protokola 9. panta valstim ir noteikts pienakums definét parkapumus saistiba ar kultiras
vértibu nelikumigu ievesanu, izvesanu un to ipasumtiesibu nodosanu, ka ari ar nelikumigiem
izrakumiem arheologiskas vietas. Turklat valstim tiek uzlikts pienakums noteikt soda sankcijas
par protokola 15. panta 1. punkta uzskaititajiem “nopietniem parkapumiem”, kas skan sadi:
“Persona izdara parkapumu §1 protokola nozimé, ja ta, ar nodomu un parkapjot Konvenciju
vai So protokolu, izdara kadu no Sadiem aktiem: a) padara pastiprinata aizsardziba eso$u
kultaras vértibu par uzbrukuma objektu; b) pastiprinata aizsardziba esosas kultaras vértibas
vai to tuvako apkartni izmanto militaru darbibu atbalstam; c) liela apjoma iznicina vai sagrabj
saskana ar Konvenciju vai $o protokolu aizsargatas kultiras vértibas; d) saskana ar Konvenciju
vai $o protokolu aizsargatas kultras vértibas padara par uzbrukuma objektu; e) zog, izlaupa
vai nelikumigi piesavinas saskana ar Konvenciju aizsargatas kulttiras vértibas vai vérs pret tam
vandalisma aktus”. Ar Otra protokola 16. pantu tiek ieviests universalas jurisdikcijas princips
attieciba uz $adiem “nopietniem parkapumiem”.

33 2. pants.

34 Manacorda (2011), 41. lpp.

35  Skatit 1970. gada UNESCO Konvencijas preambulas otro dalu. Skatit ari 1995. gada Konvencijas
preambulu, kura uzsvérta kultras apmainas butiska nozime, lai veicinatu sapratni starp tautam,
un kultiras izplatiSanas - cilvéces labklajibas un civilizacijas progresa sekmésana (otra dala).

36  3.pants, 1. dala.

37 5. pants.
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par priek$meta pasreizéja ipa$nieka pienacigas rapibas parbauzu novértésanu.*®
Otrkart, UNESCO darbibas pamatnostadnés, kas izstradatas 1970. gada
Konvencijas isteno$anai,* uzsverts, ka saskana ar $1s Konvencijas 5. un 10. pantu
ligumslédzéjam valstim ir jaregulé kultaras priekSmetu tirdznieciba iesaistito
pusu darbiba. It ipasi dalibvalstim batu: (1) janosaka sankcijas personam, kuras
iesaistitas arheologisko vietu apzag$ana un nelikumigu izrakumu veiksana;* (2)
jakontrolé makslas priek$metu tirdzniecibas specialistu darbiba; (3) janosaka
sankcijas, ja $ie specialisti neuztur registru ar butiskako informaciju par
notikugajiem pardosanas darjjumiem.*!

Sie trikumi ietekmé ari valstu individualas tiesiska reguléjuma sistémas.
Daudzas valstis nav noteikti juridiski aizliegumi un stingri soda pasakumi
par kultaras priek$metu nelikumigu tirdzniecibu, bet vél citas valstis nespéj
efektivi un iedarbigi kontrolét un regulét darbibas, ko veic makslas priek§metu
tirgus dalibnieki, proti, pircéji (tostarp muzeji un kolekcionari) un profesionali
(tostarp tirgotaji, izsolu rikotaji, galeriju Ipasnieki, muzeju kuratori, eksperti un
restauratori). Skiet, ka vélama tiesibaizsardzibas pieeja nelikumigas tirdzniecibas
apkaros$ana butu nelikumigi tirgoto priek$metu iznemsana un konfiskacija, un péc
tam atgrie$ana. Tadéjadi var secinat, ka valstu tiesibu sistémas kriminaltiesibas
netiek izmantotas pietickama apméra, lai mainitu paradumus, kas stimulé
kultaras priek$metu laupi$anu un nelikumigu eksporté$anu.*> Niecigais notiesato
personu un piespriesto sodu skaits nekada veida neattur noziedzniekus vai
negodigus tirgonus no noziegumu izdarisanas.*

Nav grati noteikt dazus no iemesliem, kadé] kultiiras priek§metu nelikumiga
tirdznieciba iesaistito personu izmeklé$ana — vienalga, vai tie ir noziedznieki,
makslas priekSmetu tirdzniecibas nozares profesionali vai kolekcionari —
notiek tik reti.** Tas ir izskaidrojams ar to, ka kriminallietas prokuroriem ir
neapstridami japierada, ka konkrétais priek$mets ir zagts vai nolaupits un ka
pasreizéjais ipasnieks zinaja, ka priek$mets bija zagts vai nolaupits, vai apzinati
izvairijas to noskaidrot. Tomér nelikumigi izraktie arheologiskie priek$meti
pirms nonaksanas starptautiskaja tirgii nav dokumentéti. Rezultata vien retos
gadijumos prokurori spéj nodrosinat atbilstibu juridiskajam prasibam, proti, ka
ir iespéjams noteikt priekimeta atklasanas laiku un vietu. So sarezgito apstaklu
deé] lietas par nolaupitiem antikvariem priek§metiem bieZi vien tiek iesniegtas
ka civilprasibas. Tomeér civillietas nevar noslégties ar pienacigu sodu, jo zagto
vai nolaupito priekSmetu pasreizéjiem Ipasniekiem draud vien iespéja zaudét
konkréto priek§metu vértibu naudas izteiksmé, kas biezi vien ir salidzinosi zema.
Darijumos ar makslas priek§metiem izsolu nami parasti nav ieguldijusi lidzeklus,
jo tie nav pardos$ana nonakuso priek$metu ipasnieki — tie rikojas ka pardevéja
parstavis. Ja pircéjam tiek uzdots atgriezt antikvaro priekSmetu apdalitajam
ipas$niekam, pircéjs no pardevéja atgtist pirkuma summu, bet izsolu nams zaudé

38 4. un 6. pants.

39 Pienemts 2015. gada 18. maija, UNESCO Doc. C70/15/3.MSP/11.
40 46. paragrafs.

41 72.-80. paragrafs.

42 Fincham (2019), 301. Ipp.

43 Brodie (2020), 100. lpp.

44 Gerstenblith (2020b), 207.-216. Ipp.; Mackenzie (2005).
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tikai komisijas maksu. Tirgotaji parasti ir pardodamo priek§metu ipa$nieki, un
tadeé] katra darijuma vini riské ar saviem lidzekliem. Tomeér lidz ar to, ka kultaras
priek§metu pardo$anas uzcenojums ir loti augsts, gadijuma, ja priek$mets ir
jaatdod patiesajam ipasniekam, tirgotaja zaudéjumi ir salidzino$i nelieli.*

Daudzu valstu tiesiskd reguléjuma sistémas nav mazinata darjjuma datu
(pieméram, cena, pardevéja un pircéja identitate) anonimitate un slepeniba,
kas vietéjiem makslas priekSmetu tirgiem ir visnotal raksturigi, un tas biezi
vien nozimé, ka pircéja un pardevéja zinasanas par pardodamo priek§metu
batiski atskiras un ka pienacigas rapibas parbaudes un darijjumu uzskaite netiek
veikta atbilstosi (vai netiek veikta nemaz). Tadéjadi nav novérstas lielaka dala
ipadibu, kuras padara makslas priekSmetu tirgu tik pievilcigu noziedzniekiem
un organizétas noziedzibas grup&umiem, proti, darijumu slepeniba un iespéja
parvietot un legalizét nelikumigi iegtitus lidzeklus.* Sada situacija liek domat,
ka valstim nav ne mazakas vélmes $o problému risinat, un, iesp&jams, ka tas ta ir
nozares uznémumu ekonomiska un politiska spéka dél.

3. AICINAJUMI PILNVEIDOT VALSTU TIESIBU AKTUS, POLITISKAS
NOSTADNES UN PROCEDURAS

Papildus jau uzskaititajiem starptautiskajiem kultiiras mantojuma tiesibu
aktiem pédéja laika ir pienemti veél citi starptautiski tiesibu akti, kuru uzdevums
ir tie$a vai netie$a veida apkarot kultiras vertibu nelikumigo tirdzniecibu.
Seviski jaatzimé, ka Sajos tiesibu aktos ir iestradati aicinajumi valstim parskatit
un grozit to tiesibu aktus, politiskas nostadnes un procedras, lai efektivak un
iedarbigak kontrolétu un regulétu makslas priek§metu tirgus dalibnieku darbibas
un paredzétu sodus vai administrativas sankcijas kultiiras priek§metu nelikumiga
tirdznieciba iesaistitim personam. Sie starptautiskie tiesibu akti ir aplikoti
nakamajos punktos.

3.1. ANO Drosibas padomes rezolucijas

ANO Drosibas padome ir pienémusi vairakas rezoliicijas, kas vérsas pret
nelikumigas tirdzniecibas problému, jo kultiras mantojuma iznicind$ana un
izmanto$ana ir radijusi tadas problémas, kuras ietilpst organizacijas pilnvaru loka,
proti, starptautiska miera un drosibas uzturé$ana.”” Rezolucijas Dros$ibas padome
koncentréjas uz ANO dalibvalstu pienakumiem veikt savus likumdo$anas
un praktiskos pasakumus ar mérki sodit par kultiras priek$metu nelikumigu
tirdzniecibu atbildigas personas.

3.1.1. Rezolicija Nr. 2199 (2015)

2015. gada 12. februara Rezolaciju Nr. 2199 Drosibas padome vienbalsigi
pienéma saskana ar ANO Statatu VII nodalu, lai risinatu Sirija un Iraka
izveidojusos situaciju.*® Ar $o Rezoluciju Drosibas padome atkartoti apstiprinaja
2003. gada 22. maija Rezolacija Nr. 1483* pausto apnems$anos novérst péc

45  Gerstenblith (2007-2008), 179.-180. Ipp.

46  Fincham (2019), 311. Ipp.

47 Frigo (2018).

48  Tikai tris rezolucijas punkti pievérsas kultaras mantojumam, proti, 15., 16. un 17. punkts.

49  2003. gada Rezolacija Nr. 1483 tika pienemta sakara ar Bagdadé eso$a Nacionala muzeja,
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1990. gada augusta no Irakas nelikumigi izvesto kultaras priek$metu tirdzniecibu
un aicinaja noteikt jaunus aizliegumus tirdzniecibai ar kultiiras priek§metiem,
kas nelikumigi izvesti no Sirijas péc 2011. gada 15. marta (Sirijas pilsonu kara
sakuma datums). Vel svarigak atzimét, ka ar Rezoluciju Nr. 2199 Drosibas
padome: (1) atzina, ka Iraka un Sirija eso$ie teroristu grup&jumi “guist ienakumus
no tie$as vai netieSas iesaistiSanas kultiras mantojuma priekSmetu izlaupisana
un kontrabanda [..], un iegatie lidzekli tiek izmantoti jaunu algotnu noligsanai
un teroraktu plano$anas un sariko$anas operativo spéju stiprinasanai’® un (2)
uzdeva ANO dalibvalstim pienemt tiesibu aktus ar mérki novérst un apkarot
antikvaro priek$metu nelikumigu tirdzniecibu un $adu priek§metu pardo$anu
starptautiskaja tirga.

Attieciba uz otro jautajumu Rezolacija Nr. 2199 ir teikts $adi: “Drosibas
padome [..], kas rikojas saskana ar ANO Statttu VII nodalu, [..] nolemyj, ka visas
dalibvalstis veiks atbilstosas darbibas, lai novérstu tirdzniecibu ar Irakas un
Sirijas kultaras priek§metiem [..], kas nelikumigi izvesti no Irakas péc 1990. gada
6. augusta un no Sirijas péc 2011. gada 15. marta, [..] lai nodrosinatu to drosu
atgrieSanu Irakas un Sirijas tautam [..]”' Tadéjadi Rezolucijas Nr. 2199 mérkis ir
liegt ISIS un citiem teroristu grupéjumiem gut labumu no antikvaro priek§metu
nelikumigas tirdzniecibas. Si Rezoliicija iezimé parmainas starptautiskas
sabiedribas uztveré par kustamo kultiras vértibu zadzibam un laupiSanu, lai
tas péc tam pardotu tirg ar meérki iegiit finanséjumu brunotam konfliktam vai
teroristiskai darbibai Tuvajos Austrumos un citviet.”> Sida paradigmas maina
ir nozimiga no tada viedokla, ka pienakums aizsargat kultiiras mantojumu
ietilpst Drosibas padomes kompetencé, kura rikojas saskana ar ANO Statiitu
VII nodalu.*

3.1.2. Rezolucija Nr. 2347 (2017)

2017. gada 24. marta Rezolicija Nr. 2347 ir pirma Drosibas padomes
rezolicija, kura attiecas tikai un vienigi uz kultiiras mantojuma aizsardzibu
un terorisma, teroristu finansé$anas un nelikumigas tirdzniecibas novér$anu
ar mérki uzturét starptautisko mieru un drosibu. Saja Rezolicija, kura tika
pienemta ar visu Dro$ibas padomes loceklu vienbalsigu atbalstu, tiek paustas

Nacionalas bibliotékas un citu Irakas objektu izlaupisanas péc ASV un Apvienotas Karalistes
iebrukuma valsti. Konkrétaja punkta teikts $adi: “Visas dalibvalstis veic atbilstosas darbibas, lai
veicinatu péc 1990. gada 2. augusta Rezoliicijas Nr. 661 (1990) pienemsanas no Irakas Nacionala
muzeja, Nacionalas bibliotékas un citam vietam Iraka izvesto Irakas kultiras vértibu un citu
arheologisko, vésturisko, kultiras, retu zinatnisko un religiskas nozimes prieksmetu drosu
atgrie$anu Irakas iestadém, citastarp nosakot aizliegumu tirgot vai nodot talak $os prieksmetus
vai tadus, par kuriem pastav pamatotas Saubas, ka tie ir nelikumigi izvesti [...]” ( 7. punkts). Ta
bija pirma reize, kad ANO dalibvalstim tika noteikts pienakums aizliegt noteiktas kategorijas
kultaras priek$metu importu un tirdzniecibu, pamatojoties nevis uz $o valstu saistibam, ko tam
uzliek kads to parakstits ligums, bet gan vienkarsi tapéc, ka tas ir ANO dalibvalstis.

50  16. punkts. Drosibas padomes bazas par to, ka noziedzigie un teroristu grupé&umi gist

ienakumus no antikvaro priek§metu starptautiskas tirdzniecibas vélreiz tika formulétas ari

2015. gada 17. decembra Rezoltcija Nr. 2253, 2019. gada 28. marta Rezolicija Nr. 2462 un

2019. gada 19. julija Rezolcija Nr. 2482.

17. punkts.

Gerstenblith (2020a), 40. Ipp.

Négri (2015), 3. Ipp.

Ul n
(USIN SR

w
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nopietnas bazas par noziedzigo un teroristu grupéjumu ienakumu g$anu no
antikvaro priek$metu tirdzniecibas starptautiskaja tirgd. Siiemesla dé] Rezolicija
ir nosoditi artefaktu nelikumigi izrakumi un laupi$ana un ANO dalibvalstim
tiek uzdots “veikt atbilsto$as darbibas, lai novérstu un apkarotu tadu kultaras
priekSmetu nelikumigu tirdzniecibu un kontrabandu [..], kuri iegati brunotu
konfliktu konteksta, it ipasi no teroristu grupéjumiem”** Interesanti atzimeét, ka
$is pienakums ir spéka arl gadijumos, kad valstim ir “pamatotas aizdomas”, ka
konkréti priek§meti varétu bt iegtiti brunota konflikta apstaklos. Tas nozimeé, ka
Rezolicija ir ieklauta prezumpcija, ka tirdzniecibas darijjums ar nedokumentétiem
vaj nepilnigi dokumentétiem priek$metiem ir nelikumigs.” Turklat Rezolucija
ANO dalibvalstim ir uzdots “nodrosinat, lai teroristu organizacijam tiktu liegts
finanséjums, citi finan$u aktivi vai citi ekonomiskie resursi [..]"** Papildus
minétajam Rezolicija Nr. 2347 ANO dalibvalstis tiek mudinatas “noteikt
iedarbigus nacionalos pasakumus tiesibu aktu un konkrétu darbibu limeni [..],
tostarp apsvért iespéju noteikt [kultiras priek$metu nelikumigu tirdzniecibu
un citus saistitus nodarijumus], kas var sniegt labumu organizétas noziedzibas
grupé€jumiem, teroristiem vai teroristu grupéjumiem, par smagiem noziegumiem
atbilstosi Apvienoto Naciju Organizicijas Konvencijas pret transnacionalo
organizéto noziedzibu 2. panta b) apak$punktam”” ANO dalibvalstis tiek
mudinatas arl “izvérst [..] plasu tiesibaizsardzibas un tiesu iestazu sadarbibu,
lai novérstu un apkarotu visas kulttras priek§metu nelikumigas tirdzniecibas
un saistito noziegumu izpausmes un aspektus, kas sniedz vai var sniegt labumu
organizétas noziedzibas grupéjumiem, teroristiem vai teroristu grupéjumiem”®
Tapat Rezolucija Nr. 2347 dalibvalstis tiek mudinatas “sadarboties un lagt
sadarbibu attieciba uz nelikumigi iegtitu kultiras priek$metu izmeklésanu,
tiesvedibu, konfiskaciju un atsavinasanu, ka ari to atgrieSanu, restitaciju vai
repatriaciju”® Visbeidzot §i pétijuma nolaka ir jauzsver, ka $1 Rezoliicija aicina
ANO dalibvalstis veikt vairakus preventivus pasakumus, tostarp pienemt
noteikumus par kultaras priek§metu eksportu un importu, ka ari pasakumus, kas
batu vérsti uz to, lai mudinatu muzejus un tirgus dalibniekus ievérot izcelsmes
dokumentacijas un diferencétu pienacigas rapibas parbauzu standartus.®® Tas
nozimé, ka Drosibas padome ir lagusi dalibvalstis ierobezot makslas priek§metu
tirgus dalibnieku lidzs$ingjo brivibu.

Tomér atskiriba no Rezolicijas Nr. 2199 (2015), Rezoliicija Nr. 2347
(2017) saskana ar ANO Statatu VII nodalu nav saisto$a. To apliecina tas, ka
Rezolucijas rezolutivaja dala Drosibas padome nav ieklavusi tie$u atsauci uz
Statatu VII nodalu. Par to liecina ari Rezoltcija izmantotie termini (pieméram,
“aicina’, “mudina’, “ltidz”) attieciba uz pasakumiem, kas dalibvalstim bitu javeic.
Rezoliicijas Nr. 2347 (2017) nesaisto$o raksturu apliecina ari 17. punkta ieklautais

54 8. punkts.
55 Turpat.

56 Turpat.

57 9. punkts.
58 11. punkts.
59 12. punkts.

[N}

17. punkta b) un g) apakspunkts.
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preventivo pasakumu saraksts, kurus valstis ir “aicinatas” izpildit, lai novérstu un
apkarotu kultaras priek$metu nelikumigu tirdzniecibu.®!

3.2. ANO Konvencija pret transnacionalo organizéto noziedzibu

Cinu pret kulturas priek$metu nelikumigu tirdzniecibu nav iespéjams
nodroginat tikai ar starptautisko kultdras mantojuma tiesibu pasparné eso$o
tiesibu aktu palidzibu. Ka minéts ieprieks, kultiras priek§metu nelikumiga
tirdznieciba ir komplicéts noziedzigs process, ko bieZi vien organizé noziedzigas
grupas. Lai apkarotu nelikumigo tirdzniecibu, prieksroka butu jadod citadai
pieejai, proti, japaredz kriminalsods.®* Sada pieeja ir paredzéta 2000. gada ANO
Konvencija pret transnacionalo organizéto noziedzibu (UNTOC).® Kultiiras
priek$metu nelikumiga tirdznieciba ir pieminéta tikai Konvencijas preambula.*
Neskatoties uz to, Konvencijas izpildi uzraugosa struktira — ANO Narkotiku
un noziedzibas novérsanas birojs (turpmak — UNODC) — ir pazinojusi, ka
kultaras priek§metu nelikumiga tirdznieciba ir viens no “jaunajiem parrobezu
noziegumiem’, uz kuriem attiecas $§1 Konvencija.®®

Jaatgadina, ka, lai atsauktos uz UNTOC noteikumiem, noziedzigajai darbibai
ir jabat kvalificéjamai ka:

- darbibai, ko paveikusi “organizéta noziedziga grupa’, ar ko apzimé
“strukturétu grupu, kas sastav no trim vai vairak personam un kas
pastav kadu laika periodu un darbojas saskanoti nolaka izdarit vienu vai
vairakus smagus noziegumus vai noziedzigus nodarijjumus, kas noraditi
$aja Konvencija, lai tie$i vai netie$i gitu finansialu vai citadu materialu
labumu”;%

“ - . » . o« -
- “nopietnam noziedzigam nodarijumam’, proti, tas ir “nodarijums, par

61 Frigo (2018), 1174.-1176. Ipp.

62 Blake (2020).

63  Pienemta 2000. gada 15. novembri. 2020. gada novembr1 to bija ratificéjusas 190 valstis.

64  “Ciesi parliecinata, ka Apvienoto Naciju Organizacijas Konvencija pret transnacionalo
organizéto noziedzibu bus iedarbigs riks un nepiecie$amais tiesiskais reguléjums starptautiskajai
sadarbibai cina inter alia pret tadam noziedzigam darbibam ka [..] noziegumi pret kultairas
mantojumu [..]”

65 Skatit UNTOC Ligumslédzéju pusu konferences Rezoltciju Nr. 5/7 “Transnacionalas
organizétas noziedzibas pret kultaras vértibam apkarosana’, saskana ar kuru “ANO Konvencija
pret transnacionalo organizéto noziedzibu ir iedarbigs riks starptautiskajai sadarbibai cina pret
noziedzigiem nodarfjumiem pret kultaras vértibam” (2. pants). Skatit ari ANO Narkotiku un
noziedzibas novérsanas biroja publikaciju “Jaunie noziedzibas veidi’, kura teikts, ka “UNTOC
Ligumslédzéju pusu konference noteica, ka kibernoziedziba, ar identitati saistiti noziegumi,
kultaras priek§metu nelikumiga tirdznieciba, vides noziegumi, piratisms, cilvéku organu
tirdznieciba un krapnieciska medicina ir jauni un potenciali noziedzibas veidi, kuri rada bazas”;
(https://www.unodc.org/unodc/en/organized-crime/intro/emerging-crimes.html, vietne
pédéjoreiz aplukota 2020. gada 10. novembri).

66 2. panta a) apakspunkts. Attieciba uz kultiras priek§metu nelikumigu tirdzniecibu organizéta
grupa ietilpst noziedznieki ar dazadiem pienakumiem, sakot ar transportésanas specialistiem,
beidzot ar antikvaro priek$metu ekspertiem, un vinus visus vieno iespéja un lidzdaliba
nozieguma ar mérki gut pelnu; grupas locekli piekrit dalities pelna, lai piesaistitu citas personas
ar ipa$am zinasanam un prasmém (tostarp ar personam, kuras zina, kur meklét priek§metus, un
kuras specializéjas parvadajumos, dokumentu viltosana, nelegali iegatu lidzek]u legalizésana).
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ko soda ar brivibas atnems$anu, kuras maksimalais ilgums ir vismaz ¢etri

gadi, vai ar bargaku sodu’%’

- “transnacionals nodarijums”, proti: a) tas tiek izdarits vairak neka viena
valst; b) tas tiek izdarits viena valsti, bet butiska ta sagatavosanas,
plano$anas, vadibas vai kontroles dala tiek veikta kada cita valsti; c) tas
tiek izdarits viena valsti, bet ir saistits ar organizétu noziedzigu grupu,
kas veic noziedzigu darbibu vairak neka viena valsti; vai d) tas tiek
izdarits viena valsti, bet tam ir batiskas sekas kada cita valsti.®®

UNTOC pamata ir divi pilari. Pirmkart, ta uzliek ligumslédzéjam valstim
pienakumu valsts tiesibu aktos atzit par kriminalnoziegumiem tadus noziedzigus
nodarfjumus, kas ietver konkrétas noziedzigas darbibas, proti, lidzdalibu
organizéta noziedziga grupa, noziedzigi iegtu lidzek]u legalizéSanu, korupciju
un tiesvedibas procesa aizkavésanu.” Sie noteikumi ir loti bitiski, lai novérstu
kultaras priek§metu nelikumigu tirdzniecibu. Otrkart, Konvencija noteikts,
ka ligumslédzéjam valstim butu jasadarbojas, lai efektivi apkarotu noziedzigas
darbibas. Tadé]ligumslédzéjas valstis tiek mudinatas noslégtizdo$anas noligumus,
nodrosinat savstarpéju tiesisko palidzibu izmeklésana, kriminalvajagana un
tiesvediba, ka ari veicinat tiesibaizsardzibas iestazu sadarbibu, veicot kopigu
izmeklésanu.”

Papildus jaatzimé, ka UNTOC ir ieklauti vél citi noteikumi, kurus var
izmantot nelikumigas tirdzniecibas apkarosana. Tie ir noteikumi par juridisko
personu atbildibu” un noziedzigi ieghtu lidzeklu vai ipasumu konfiskaciju
un iznem$anu, ka ari “IpaSumu, iekartu un citu lidzeklu, kas izmantoti vai ko
paredzéts izmantot Konvencija atrunato noziedzigo nodarijumu izdari$anai”
konfiskaciju un iznemsanu.”” Konfiskacija un iznems$ana ir paredzéta, lai
nodrodinatu kultiiras priek$metu restiticiju un tadéjadi liegtu noziedzniekiem
gt pelnu no nelikumigam darbibam.

Rezumeéjot jasecina, ka ANO Konvencija pret transnacionalo organizéto
noziedzibu (UNTOC) ir efektivs mehanisms kultaras priek§metu nelikumigas
tirdzniecibas novérsana, jo ta attiecas uz valsts méroga pastradatiem un parrobezu
noziegumiem, ko izdarijusi organizétu noziedzigo grupu locekli, ka ari uz virkni
saistitu noziegumu, proti, dalibu organizéta noziedziga grupa, noziedzigi iegiitu
lidzek]u legalizé$anu un tiesvedibas procesa aizkavésanu.

Atzistot UNTOC Konvencijas papildu vértibu, UNESCO apvienoja spékus
ar ANO Narkotiku un noziedzibas novér§anas biroju un Interpolu, lai pilniba
izmantotu §1 tiesibu akta potencialu. Sis sadarbibas rezultats ir Starptautiskas
vadlinijas pasakumu izstradei noziedzibas novérSanas un kriminaltiesiskuma
joma attieciba uz kultiras priek§metu nelikumigu tirdzniecibu un citiem ar to
saistitiem parkapumiem (turpmak — UNODC vadlinijas)”.

67  2.pantab) apak$punkts.
68 3. pants.

69 5.,6.,7.,8.,9.un 23. pants.
70 13.,16., 18. un 19. pants.
71 10. pants.

72 12.panta 1. punkts.
73 Dokuments pienemts 2014. gada 18. decembri ar ANO Generalas asamblejas Rezoluciju
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Sajas nesaistosajas vadlinijas ir atzita “organizéto noziedzigo grupu pieaugosa
iesaiste visas kultaras priek§metu nelikumigas tirdzniecibas formas un aspektos”,
un tajas pausts aicinajums dalibvalstim izvértét un parskatit nacionalos
tiesibu aktus, procediiras un praksi, “lai nodrosinatu to piemérotibu kultaras
priek$metu nelikumigas tirdzniecibas un ar to saistito noziegumu novéranai un
apkarosanai”’‘. Dalibvalstis tiek Ipasi aicinatas apsvért iespé&ju:

- “pienemt tadus tiesibu aktus, kas noteiktu kriminalatbildibu par kultaras
priek$§metu nelikumigu tirdzniecibu un par ar to saistito noziegumu iz-
dari$anu saskana ar piemérojamajiem spéka eso$ajiem, starptautiskajiem
tiesibu aktiem [un] noteikt samérigas, efektivas un preventivas sankcijas
par $adiem noziedzigiem nodarjjumiem”;”

“noteikt kriminalatbildibu par smagiem noziegumiem [ka definéts UN-
TOC 2. panta b) apak$punkta], pieméram, par: [..] a) kultaras priek$me-
tu nelikumigu tirdzniecibu, b) kultaras priek§metu nelikumigu eksportu
un importu, c) kultaras priek§metu zadzibu, d) arheologisko un kultaras
mantojuma vietu izlaupi$anu [..], e) sazvérestibu vai dalibu organizéta
noziedziga grupa, lai veiktu kulttras priek§metu nelikumigu tirdznieci-
bu un ar to saistitus noziegumus, f) nelikumigo kultiiras priek$metu [..]
legalizaciju™;” un

“ieklaut valstu kriminaltiesibu aktos citus noziegumu veidus, pieméram,
[..] nelikumigu kulttiras priekSmetu [..] iegddasanos™;””

“veikt atbilstosus pasakumus nelikumigi tirgoto kultiiras priek§metu no-
teik§anai, izseko$anai, iznemsanai un konfiscésanai, lai veiktu to atgriesa-
nu, restitticiju vai repatriaciju”.’®

Neparsteidz, ka vairakas vadlinijas attiecas ari uz makslas tirgus dalibniekiem.
Pirmkart, ir paredzétas preventivas stratégijas. Attiecigi valstis tiek aicinatas
mudinat tirgus dalibniekus sadarboties ar tiesibaizsardzibas iestadém. Valstim
vajadzétu ari “apsvért iespéju mudinat kultaras iestades un privato sektoru
pienemt ricibas kodeksus un dalities ar paraugpraksi attieciba uz kultaras
priek$metu iegades politiku””® Valstim butu ari jamudina “kultaras iestades un
privatais sektors [..] zinot tiesibaizsardzibas iestadém par aizdomam par kultaras
priek$metu nelikumigu tirdzniecibu”® Turklat valstim vajadzétu apsveért iespéjas
(sadarbiba ar attiecigam starptautiskajam organizacijam) atbalstit un nodros$inat
kultiras iestadém un privatajam sektoram apmacibas par kultiiras priek§metu

Nr. 69/196. Vadlinijas tika pienemtas tapéc, ka citas alternativas (starptautiska kriminaltiesibu
liguma pienemsana vai UNTOC parskatisana) netika uzskatitas par istenojamam.

74 ANO Generalas asamblejas Rezolticijas Nr. 69/196. Vadliniju preambula 1.,3. un 5.Ipp.

75 13.un 20. vadlinija.

76  16. vadlinija.

77 17.vadlinjja.

78  25.,39. un 46. vadlinija.

79 5. vadlinija.

80 6. vadlinija.
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tiesisko reguléjumu, tostarp par kulttras priek§metu iegades noteikumiem”®'
Turklat “vajadzibas gadijuma valstim bitu jamudina interneta pakalpojumu
sniedzéji un tie$saistes izsolu nami un pardevéji sadarboties, lai novérstu
kultaras priek§metu nelikumigu tirdzniecibu, citastarp pienemot konkrétus
ricibas kodeksus”® So preventivo pasakumu ietvaros UNODC vadlinijas pausts
aicinajums valstim izstradat informativas kampanas un mazinat makslas
priek$metu tirgus neparskatamibu. Sis stratégijas ir nepieciesamas balto apkaklisu
noziedzibas mazinasanai.*®

Saskana ar vadlinijam par kriminaltiesiskuma nodrosinasanas politiku valstim
biitu jaapsver iespéja iestradat nacionalajos tiesibu aktos kriminalatbildibu par
kultaras priek§metu apzinatu nelikumigu tirdzniecibu,® ka ari par nezinosanu
par iespéjamiem nelikumigas tirdzniecibas gadijumiem.** Valstim butu
janodro$ina iespéja, pamatojoties uz objektiviem faktiskajiem apstakliem,
izsecinat, ka iIpasnieks zina, ka priek$mets ir tirgots nelikumigi, tostarp, ka
konkrétais kultaras priek§mets publiski pieejama datubaze ir registréts ka zagts
vai pazaudéts.®® Sankcijam par uzskaititajiem noziedzigajiem nodarijumiem
vajadzétu bat “sameérigam, efektivam un preventivam”.” Valstis varétu ari apsvért
iespéju noteikt administrativas sankcijas, pieméram, aizliegumus, diskvalifikaciju
un licen¢u atsauk$anu.® Ir padomats ari par juridisko personu atbildibu: valstim
batu jaapsver iespéja noteikt vai paplasinat “uznémumu vai juridisko personu
atbildibu (kriminalatbildibu, administrativo atbildibu vai civilatbildibu) [un]
samerigas, efektivas un preventivas sankcijas par kultaras priek§metu nelikumigu
tirdzniecibu un ar to saistitiem noziegumiem, ja tos izdarijusi uznémumi, tostarp
naudassodus, aizliegumus vai diskvalifikaciju, licen¢u atsauksanu un atvieglojumu
atcel$anu, tostarp nodoklu vai valsts dotaciju atcel$anu, ja iespéjams”.®

3.3. Noteikumi par nelikumigi iegiitu lidzeklu legalizé$anas novérsanu
Makslas priek$metu tirgus ir vieta, kura ir parocigi legalizét nelikumigi iegiitus
lidzeklus.”® Ar $o jédzienu apzimé procesu, kad nelikumigi iegiti aktivi, proti,
noziedziga cela (pieméram, ar krapsanu, korupciju un narkotiku tirdzniecibu)
ieguti lidzekli, tiek parvérsti likumigos lidzeklos. To iespéjams paveikt, slépjot
naudas izcelsmi, mainot tas formu vai parvietojot lidzeklus tur, kur tie piesaistis
mazaku uzmanibu.

Attieciba uz kultiras priek$metiem $is process parasti notiek $adi: anonims
pircéjs skaidra nauda, kas nopelnita, veicot noziedzigas darbibas, nopérk kultiiras
prieksmetu. Lai atgatu iegulditos lidzeklus, pircéjs péc tam pardod prieksmetu
citai iesaistitai personai, tadéjadi izvairoties no nodevu maksasanas vai pienakuma
81  7.vadlinijja.

82 8. vadlinija.

83  Mackenzie (2011), 114. Ipp.

84  17.vadlinija.

85  18. vadlinjja.

86  19.vadlinija.

87  20.vadlinijja.

88  22.vadlinija.

89  23.un 24. vadlinjja.

90  Par makslas priek$metu tirgus uznémibu pret nelikumigi iegutu lidzeklu legalizaciju skatit
Bowman (2008) un De Sanctis 92013).
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zinot par darfjjumu un saglabajot anonimitati. Ka piemeérs Seit jamin brazilie$u
finansists un bankas “Banco Santos” dibinatajs un bijusais vaditajs Edemars Sid
Ferjera (Edmar Cid Ferriera), kurs iegadajas daudzus meistardarbus, izmantojot
no savas bankas nelikumigi iegitus lidzeklus, un Malaizijas premjerministrs
Nadzibs Razaks (Najib Razak), kur$ vertigu gleznu iegadei bija izmantojis
Malaizijas valsts ieguldijjuma fonda lidzek]us.”* Ir ari piemeri, kad makslas darbus
pérk un pardod starptautiski noziedzigie grupéjumi, izmantojot no narkotiku
tirdzniecibas iegiitos lidzeklus. Sados darijumos pardosanas ienémumi izskatas
ta, it ka tie batu gati no likumigas darbibas.”> Nemot véra, ka $o pelpu var
izmantot citu noziedzigu darbibu atbalstam, tas vien, ka noziedznieki iegadajas
makslas priek§metus, makslai kaitéjumu nenodara, — probléma rodas, ja makslas
priekSmeti tiek pirkti ar noziedziga veida nopelnitu naudu.

Turklat makslas priek§metu tirgus ar makslas priek§metu pardosanas
darijumu starpniecibu, pieméram, sarikojot fiktivu izsoli, sniedz iespé&ju legalizét
melnaja tirgh iegutus priekSmetus, it ipasi nelikumigos izrakumos iegitus
prieksmetus, ka arl “netiru” naudu.” To uzskatami demonstréja Medici (Medici)
lieta. Makslas priek§metu tirgonis Dzakomo Medici (Giacomo Medici) izveidoja
un vadija starptautisku nelikumigi iegiitu lidzeklu legalizésanas shému DZenovas
brivosta. Vins nodarbojas ar izcelsmes datu (vai ipagumtiesibu véstures) viltosanu
senlietam, kuras vina lidzzinataji bija ieguvusi nelikumigos izrakumos Italija.
Péc tam, pamatojoties uz viltoto informaciju, Medi¢i ieguva oficialus Sveices
dokumentus $o priek$metu eksporté$anai uz Lielbritaniju, ASV un citam valstim,
kur tie tika pardoti. Savukart $ajas valstis vina noorganizétas fiktivas personas
iegadajas Sos priekSmetus, izmantojot naudu, ko vins tam bija iedevis. Péc tam,
kad $ada veida So priek$metu nelikumiga izcelsme bija legalizéta, senlietas
tika nosititas atpakal uz Sveici, kur Medi¢i tos vargja tirgot talak labticigiem
kolekcionariem nu jau ar jaunu dokumentétu izcelsmi.”

Virkne elementu izskaidro, kadél makslas priek§metu tirgus ir parocigs
nelikumigi iegatu lidzeklu legalizé$anai. Pirmais elements ir $ads: ka tika
minéts ieprieks, tirgus lauj saglabat anonimitati un nav parskatams. Biezi vien
pircéjs un pardevéjs viens otram paliek nezinami, bet darfjumi parasti notiek,
izmantojot vienu vai vairakus agentus, starpniekus vai arzonu uznémumus. Si
neparskatamiba attiecas arl uz kultaras priek§metu un norékinos izmantotas
naudas izcelsmi. Tirgum ir raksturigs, ka tadus kultaras priek§metus ka gleznas
un ziméjumus iespé&jams viegli transportét, noslépt, uzglabat un parvietot pari
valstu robezam. Turklat priek§metiem biezi vien ir augsta cena, kas ar laiku var
vél strauji palielinaties, kas nozimé, ka ar istermina nelikumigi iegatu lidzeklu
legalizacijas darbibam ir iespé&ja guit pelnu. Tapat iesp&jams viegli “uzpust”
makslas priek$metu vértibu,” turklat iespéja izmantot arzonas uznémumus un
brivostas vél vairak atvieglo mérku sasnieg$anu personam, kuras vélas legalizét
nelikumigi iegutus lidzek]us.”

91  Hufnagel un King (2020), 137. Ipp.

92 Ulph un Smith (2012), 63. un 101. Ipp.

93 Van Duyne, Louwe un Soudijn (2015), 80. Ipp.
94 Steiner (2017), 361. Ipp.

95 Hufnagel un King (2020), 136.-140. Ipp.; Steiner (2017), 363. Ipp.
96  To, ka arzonas uznémumus var izmantot aktivu izvesanai, apejot tiesisko reguléjumu, lieliski
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Rezumeéjot jasecina, ka kulttiras priek§metu nelikumiga tirdznieciba nereti
iet roku roka ar nelikumigi iegfitu lidzeklu legalizé$anu. Tacu jaatzimé, ka
uz nelikumigi iegutu lidzeklu legalizé$anu attiecas pieradiSanas piendkums,
kuru ir vieglak izpildit un par ko tiek noteiktas stingrakas sankcijas. Sados
gadijumos kriminallieta, visticamak, tiks formuléta ka nelikumigi iegttu lidzeklu
legalizéSanas lieta, nevis lieta par kultaras priek§metu nelikumigu tirdzniecibu.*”

Ka noradits ieprieks, makslas priekSmetu tirgi tomér pastav tiesiskais
reguléjums. To veido likumi, kas reglamenté uznéméjdarbibu kopuma, PVN un
kriminaltiesibu noteikumi, importa un eksporta ierobezojumi, noteikumi par
nacistu nolaupitajiem makslas darbiem un apdraudétajam floras un faunas sugam.
Ari pats tirgus nosaka ierobezojumus makslas priek$metu tirgus dalibniekiem
ar ligumu un étikas kodeksu palidzibu. Tadé] probléma ir taja, ka atskiriba no
citiem tirgiem®® makslas priek$émetu tirgi nav noteikumu par nelikumigi iegtitu
lidzeklu legalizé$anas novérsanu. Daudzas valstis ir iespéjams iegadaties makslas
priek$metu, pieméram, 1 miljona ASV dolaru vértiba un nostit to uz arzemém
bez jebkiada pienikuma apliecinat savu identitati. Sida nekontroléta aprite
notiek tapéc, ka makslas priek$meti netiek uzskatiti par finansialiem aktiviem un
tadeél netiek reguléti, paklauti stingrai standartizétai kontrolei, ka tas ir finansu
pakalpojumu nozaré.”” Tomeér daudzas valstis §i kartiba sak mainities. Nemot
véra bazas par nelikumigi iegitu lidzeklu legalizé$anu un teroristu finansésanu,
ir veiktas dazadas darbibas, lai paklautu makslas priek§metu tirgus dalibniekus
efektivakim un iedarbigakam kontrolém un reguléjumam, it ipasi ir ieviesti
noteikumi par nelikumigi iegtitu lidzeklu legalizé$anas novér§anu, ka ari ir
ieviesti naudas sodi un administrativas sankcijas par parkipumiem. So iniciativu
merkis ir likt makslas priek§metu tirgus dalibniekiem stradat “reguléta nozare”
un galu gala vairot makslas priek§metu tirgus parskatamibu.

Ka minétsieprieks, ANO Drosibas padome ir pienémusi vairakas rezolucijas ar
merki liegt teroristu grupéjumiem iespéju gt ienakumus no kultiiras mantojuma
priek$metu laupi$anas un kontrabandas.'® Tadé] ta ir aicinajusi ANO dalibvalstis
“noteikt iedarbigus nacionalos pasakumus tiesibu aktu un konkrétu darbibu
limeni [..], tostarp iespé&ju noteikt [kultdras priek§metu nelikumigu tirdzniecibu
un citus saistitus nodarijumus], kas var sniegt labumu organizétas noziedzibas
grupéjumiem, teroristiem vai teroristu grupéjumiem, par smagiem noziegumiem
atbilsto$i Apvienoto Naciju Organizacijas Konvencijas pret transnacionalo
organizéto noziedzibu 2. panta b) apak$punktam.'** Turklat Drosibas padome
ladz dalibvalstis apsvért iespéju pienemt pasakumus, kas batu vérsti uz to, lai
liktu muzejiem un tirgus dalibniekiem ievérot standartus attieciba uz izcelsmes

atklaja publiskotie Panamas dokumenti (domata Panamas advokatu biroja “Mossack Fonseca”
dokumentu nopludinasana 2016. gada). Panamas dokumenti paradija, ka kultaras priek$metus
iespéjams izmantot ka aktivu, lai izvairitos no nodoklu maksasanas un legalizétu nelikumigi
iegutus lidzeklus. Reyburn (2016).

97  ES Komisija (2019), 83. Ipp.

98  Tadiem uznémumiem ka kazino, dargakmenu tirgotavam un bankam ir jazino regulatoriem
par ikvienu aizdomigu finansialu darbibu; Cohen (2013).

99  Kouvelas (2018).

100 Rezolucijas Nr. 2199 (2015) 16. punkts.

101  Rezolacijas Nr. 2347 (2017) 9. punkts.
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dokumenté$anu un diferencétam pienacigas riipibas parbaudém.'” Tas nozimé,
ka Drosibas padome ir lagusi ANO dalibvalstis ierobezot makslas priek$metu
tirgus dalibnieku lidzs$inéjo brivibu.

Eiropas limeni uz nelikumigi iegtu lidzeklu legalizé$anas problému attiecas
divas Eiropas Padomes konvencijas'®® un vairakas ES direktivas.'* Savukart
nelikumigi iegitu lidzeklu legalizé$anas problémai tie$i makslas priek$émetu
tirghi pievérsas tikai Piekta direktiva par nelikumigi iegatu lidzek]u legalizésanas
novérsanu, proti, Direktiva 2018/843 (2018. gada 30. maijs),'* kura ES dalibvalstim
bija jatransponé lidz 2020. gada 20. janvarim. Direktivas 2018/843 ievieSanas
rezultata tika ieviesti butiski uzlabojumi, kas ES dalibvalstim nodrosinaja iespéjas
labak cinities pret finansu sistémas (launpratigu) izmantosanu nelikumigi iegtu
lidzeklu legalizé$anai un teroristu darbibu finansé$anai. Direktiva 2018/843 vérsas
pret nelikumigi iegatu lidzek]u legalizésanu ari tie$i makslas priek$metu tirga.
Ieprieks §1nozare nebija ieklauta to nozaru saraksta, kuras ir parocigas noziedzigu
darbibu veik$anai. Piektas direktivas 1. panta c) apak$punkta reguléjums tiek
attiecinats uz $adiem makslas priek$metu tirgus dalibniekiem: “Personam, kas
darbojas vai rikojas ka starpnieki makslas darbu tirdznieciba, tostarp, ja to veic
makslas galerijas un izsolu nami, ja darfjuma vai saistitu darjjumu virknes vértiba
ir EUR 10 000 vai vairak, [un] personam, kas nodarbojas ar glabasanu, darbojas vai
rikojas ka starpnieki makslas darbu tirdznieciba, gadijumos, kad to veic brivostas,
ja darfjuma vai saistitu darijjumu virknes vértiba ir EUR 10 000 vai vairak”
Turklat saskana ar Piektaja direktiva par nelikumigi iegtitu lidzeklu legalizésanas
noveérSanu nostiprinatajiem principiem “zini savu klientu” un “pastiprinata
pienacigas rupibas parbaude” makslas priek$metu tirgus dalibniekiem ir javeic
sakotnéjas un pastavigas klientu pienacigas rapibas parbaudes, parbaudot katras
personas identitati, kura iegadajas makslas priek§metu 10 000 eiro vai lielaka
vértiba (tostarp klientu-juridisko personu patiesa labuma guvéjus), ka ari vigu
lidzeklu izcelsmi.'” Tirgus dalibniekiem ir arl rapigi jadokumenté katrs darijums
un javeic uzskaite, ka ari jaizstrada iekséja risku novérté$anas un nelikumigi
iegitu lidzeklu legalizé$anas novér§anas politika. Makslas nozares dalibniekiem
ir javairo savas un savu darbinieku zinasanas par tiesisko reguléjumu un vinu
pastiprinatajiem pienakumiem. Tadé] Direktiva 2018/843 aicina izmantot uz
risku balstitu pieeju darijumiem, proti, makslas priek$metu tirgus dalibniekiem
ir pienakums ievakt informaciju par klientu un darjjumu, lai saprastu saistitos

102 Turpat, 17. punkta b) un g) apaks$punkts.

103 Atgadinajumam — saskana ar ES tiesibu aktiem regulas ir tiesi saistosas visam dalibvalstim bez
nepiecie$amibas tas transponét valstu tiesibu aktos, savukart direktivas nosaka sasniedzamas
robezvértibas un meérkus, ka ari terminus direktivu noteikumu transponé$anai dalibvalstu
tiesibu aktos.

104 1990. gada 8. novembra Konvencija par noziedzigi iegatu lidzeklu legalizacijas novérsanu,
mekléSanu, iznems$anu un konfiskaciju un 2005. gada 16. maija Konvencija par noziedzigi
iegutu lidzeklu legalizacijas un terorisma finansé$anas novérsanu, ka ari $o lidzeklu meklésanu,
iznemsanu un konfiskaciju.

105 Eiropas Parlamenta un Padomes Direktiva (ES) 2018/843 (2018. gada 30. maijs), ar ko groza
Direktivu (ES) 2015/849 par to, lai nepielautu finansu sistémas izmanto$anu nelikumigi iegatu
lidzeklu legalizé$anai vai teroristu finansésanai.

106 Minéta 10 000 eiro robezvértiba var tikt attiecinata arl uz “saistitu darijumu virkném” un
jebkuriem norékinu veidiem.
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riskus un tos mazinatu. Ja tirgus dalibniekam ir radusas aizdomas par to, ka otra
persona ir iesaistita nelikumigi iegtitu lidzeklu legalizésana, vai, ja tam ir nopietns
pamats uzskatit, ka tas ir noticis, vai, ja tam tas ir zinams, tirgus dalibniekam par
to batu jazino kompetentajam iestadém. Dalibvalstis nodrosina, ka par $o prasibu
neievéro$anu tiek piemeérotas sameérigas, efektivas un preventivas sankcijas vai
pasakumi, tostarp brivibas atnemsana, naudas sodi vai (pagaidu) aizliegums
nodarboties ar uznéméjdarbibu.

Nelikumigi iegatu lidzeklu legalizésanas joma liela nozime ir 1989. gada
izveidotajai Finan$u darijumu darba grupai (FATF), kas ir starpvaldibu
struktara.’”” Darba grupas merkis ir aizsargat starptautiskas finansu sistémas
integritati, nosakot standartus un veicinot tiesisko un darbibas pasakumu
isteno$anu cina pret nelikumigi iegtitu lidzek]u legalizé$anu, teroristu finansésanu
un citiem saistitiem draudiem. FATF izstrada nesaistosus ieteikumus, parrauga
dalibvalstu veikumu ieteikto pasakumu isteno$ana, veicot parbaudes uz vietas
un analizéjot dalibvalstu tiesisko reguléjumu un likumdosanas bazi, nosaka
valsts limena trakumus un analizé nelikumigi iegttu lidzeklu legalizésanas un
teroristu finansé$anas panémienus. Kaut ari darba grupai nav pilnvaru pasai
piemeérot sodus vai veikt reformas, ta mudina savus biedrus veikt pretpasakumus
pret valstim, kuras nesadarbojas.'®® Savos ieteikumos FATF mudina valstis vairot
parskatamibu un kontroli dazadas nozarés. Attiecigi FATF ietekme ir netiesa.'®

FATF nav izdevusi vadlinijas attieciba uz makslas priek$metu tirgu. Ja tadas
batu, tas palidzétu valstim regulét makslas priek§metu tirgus dalibnieku un
uzraugo$o iestazu darbibas visa pasaulé ar meérki izskaust teroristu finanséjuma
avotus un kultaras priek§metu nelikumigu tirdzniecibu.'*’

Tomeér, neskatoties uz to, ir jaatzimé, ka FATF 2016. gada decembri izdeva
risku novértéjuma zinojumu par Sveici, kura ta atzina, ka pastav ar makslas
priekSmetu tirgu saistiti nelikumigi iegatu lidzeklu legalizacijas un teroristu
finansésanas riski. Zinojuma darba grupa noradija, ka Sveice ir némusi véra
darba grupas 2012. gada ieteikumu parskatit Sveices kriminalkodeksu un
Federalo likumu par nelikumigi iegutu lidzeklu legalizé$anas un teroristu
finansésanas apkarosanu. Minétais federalais likums tagad attiecas uz visam
fiziskam un juridiskam personam, kuras nodarbojas ar precu tirdzniecibu un
pienem skaidras naudas maksajumus — elements, kas attiecinams uz visiem
makslas priek$metu tirgus dalibniekiem. FATF ari atzinigi novértéja ieviestas
procediiras attieciba uz kultiiras priek§metu izcelsmes parbaudém, turklat ari, ja
tie tiek uzglabati brivostas.""” Tomér darba grupa atzina, ka Sveicé uzraudzibas
un zino$anas pienakums attiecas tikai uz tiem maksajumiem skaidra nauda, kuru
107 Patlaban rFinanéurdarij umu darba grupa ir 39 dalibvalstis.

108  Skatit vietni http://www.fatf-gafi.org/about/.

109  Ulph un Smith (2012), 72. Ipp.

110 Burroughs (2019), 1092.-1095. Ipp.

111 Péc Muitas likuma parskatisanas 2016. gada brivostas parvaldém tagad ir pienakums noskaidrot
noliktavu turétajus un javeic visu noliktavas uzglabato priek$metu, tostarp makslas priek$metu,
uzskaiti, pierakstot arl informaciju par priek§metu ipasniekiem un izcelsmi (Giroud un
Lechtman (2015)).



summa parsniedz 100 000 Sveices franku (pat ja summa sanemta mazakas dalas).

Sads slieksnis tika uzskatits par parak augstu. Tadé| zinojuma tika secinats, ka

Sveices valdibas veiktie risku mazinasanas pasakumi nav bijusi pietiekami, lai

nodrosinatu pilnigu Sveices makslas priek§metu tirgus parskatamibu.

Visbeidzot, jaatzimé, ka $o vadliniju mérkis bija mazinat makslas priek$metu
tirgus pievilcibu nelikumigi iegitu lidzeklu legalizé$anai. Tas sagatavoja divas
Sveices nevalstiskas organizacijas: Bazeles Parvaldibas institiits''? un “Responsible
Art Market™"® (RAM). Principa $o organizaciju izdotas vadlinijas liek makslas
priek$metu tirgus dalibniekiem izmantot uz riskiem balstitu pieeju un ievérot
noteiktusstandartusattieciba uzklientuidentificésanu, priek§metuun finanséjuma
izcelsmi, zino$anu par aizdomigiem darfjumiem un uzskaiti. So organizaciju
visparigais mérkis ir palidzét makslas priek§metu tirdznieciba iesaistitajiem
uznémumiem vairot zinasanas par tiesibu aktos noteiktajiem piendkumiem un
izvairities no darfjjumiem ar negodigiem tirgotajiem un noziedzniekiem. Abu
organizaciju izstradatas nesaisto$as tiesibu normas papildina spéka esoso valsts
noteikto tiesisko regulégjumu.

Kopuma nemot, $aja nodala aplikotie tiesibu akti un instrumenti, tostarp FATF
ieteikumi, ir palidz&jusi daudzam valstim (ari nozimigam pardos$anas valstim)
pienemt vai grozit nacionalos tiesibu aktus.'* Ka jau tika minéts, pamatojoties
uz FATF 2012. gada ieteikumiem, Sveicé tika parskatits Kriminalkodekss un
Likums par nelikumigi iegitu lidzeklu legalizésanas novérSanu.'” Eiropas
Savieniba Apvienota Karaliste, neskatoties uz izstaSanos no ES, 2019. gada
pienéma Noteikumus (grozijumus) par nelikumigi iegtitu lidzeklu legalizésanu
un teroristu finansé$anu, transponéjot valsts tiesibu aktos Direktivas 2018/843
noteikumus."® Luksemburga péc kada valsts risku novértéjuma, kas bija
saistits ar kadu tas brivostu, vienpuséji transponéja dazus elementus no Piektas
direktivas par nelikumigi iegiitu lidzeklu legalizé$anas novérsanu piecus gadus
pirms noteikta termina.'"”

112 Bazeles Parvaldibas institats 2018. gada pienéma “Bazeles principus nelikumigi iegito lidzeklu
legalizé$anas novérsanai makslas priek$metu tirdzniecibas nozaré” (Basel Art Trade Anti-Money
Laundering Principles). So principu pamata ir pirmoreiz 2012. gada izdotas Bazeles vadlinijas
attieciba uz makslas priek$metu tirdzniecibu. Skatit vietni https://baselgovernance.org/.

113 Organizacija RAM ir pienémusi Vadlinijas nelikumigi iegttu lidzeklu legalizé$anas un
teroristu finansésanas novérsanai un Rikkopu pienacigas rapibas parbauzu veiksanai
darijumos ar makslas priek$metiem. Skatit vietni http://responsibleartmarket.org/.

114 Amerikas Savienotajas Valstis 2018. gada maija Parstavju palata tika iesniegts likumprojekts
likumam “Par makslas un antikvaro priekSmetu nelikumigas tirdzniecibas novérsanu”
Likumprojekta mérkis bija piemérot makslas un antikvaro prieksmetu tirgotajiem Banku
noslépuma likumu. Ar Banku noslépuma likumu valsts méroga bankam, federalajam
krajaizdevuma sabiedribam, federalajam filialém un arvalstu banku parstavniecibam ir noteikts
pienakums veikt uzskaiti un zinot. Tomér likumprojekts netika pienemts (Nicyper un Bursey
(2019)).

115 Giroud un Lechtman (2015).

116 Paskaidrojuma raksts 2019. gada Noteikumiem (grozijumiem) par nelikumigi iegitu
lidzeklu legalizaciju un teroristu finansésanu (pieejams vietné https://www.legislation.gov.uk/
uksi/2019/1511/contents/made), kura uzsveérts, ka ES direktivas par nelikumigi iegitu lidzeklu
legalizaciju ir nemti véra FATF ieteikumi (sk. 2.2., 7.2. un 7.3. punktu).

117 ES Komisija (2019), 99. Ipp.
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3.4. Konvencija par noziedzigiem nodarijumiem, kas saistiti ar
kultaras vertibam

2017. gada Eiropas Padomes Konvencija par noziedzigiem nodarijumiem, kas
saistiti ar kultaras vértibam (turpmak — EP 2017. gada Konvencija)''® ir vél viens
apliecinajums tam, ka kultiiras vértibu nelikumigu tirdzniecibu nav iesp&jams
noverst tikaj ar kultiras mantojuma tiesibu pieeju.

Si Konvencija paslaik ir vienigais starptautiskais ligums, kura galvena
uzmaniba ir vérsta uz kriminalatbildibas noteik$anu par kultiras priek§metu
nelikumigu tirdzniecibu.'”® Proti, EP 2017. gada Konvencija ir vienigais ligums,
kurs ietver visaptvero$u un saskanotu noteikumu kopumu attieciba uz dazadiem
kultiaras priek$metu nelikumigas tirdzniecibas elementiem: (1) zadzibu, (2)
nelikumigu izraks$anu un parvieto$anu, (3) nelikumigu ieve$anu un izvesanu, (4)
iegadasanos, (5) ievietosanu tirdznieciba, (6) dokumentu viltosanu, (7) kustamo
vai nekustamo kulttiras vértibu elementu nelikumigu parvieto$anu kopuma vai
pa dalam, un (8) tisu atbalstiSanu vai uzkadi$anu izdarit Konvencija noradito
noziedzigo nodarijumu.'® EP 2017. gada Konvencija ir paredzéti noteikumi ari
par noziedzigos nodarijumos iesaistito juridisko personu atbildibu.'*! Konvencija
arl pausts aicinajums valstim noteikt “efektivas, samérigas un preventivas”
sankcijas un formulét konkrétus atbildibu pastiprinosus apstaklus.'? Sis
sankcijas ietver kriminalsodus un administrativus sodus, pieméram, brivibas
atpems$anu un naudas sodus fiziskam personam un administrativas sankcijas
un civilatbildibu juridiskam personam. Konvencija ari ir paredzéta ienakumu,
kuri gati no noziedzigiem nodarijjumiem, vai Iipasumu, kuru vértiba atbilst
$adiem ienakumiem, iznemsana un konfiscé$ana.'”® EP 2017. gada Konvencija
ir ari izklastiti noteikumi par valsts un starptautiska limeni veicamiem
pasakumiem noziedzigu nodarijumu novérsana.'** Saskana ar $iem noteikumiem
ligumslédzéjam valstim butu jaizveido valsts kultiras mantojumam piedero$o
kultaras vértibu datubazes vai registri, importa un eksporta kontroles procediiras
un noteikumi par pienacigas riipibas parbauzu veiks$anu attieciba uz kulttiras
vértibu tirdznieciba iesaistitajam personam. Tapat EP 2017. gada Konvencija
ir ieklauts noteikums, ka brivostas nedrikst uzglabat nelikumigi parvietotas
kultaras vértibas.'”

No §1 parskata var secinat, ka Eiropas Padomes 2017. gada Konvencijas
uzdevums ir novérst valstu individualo kriminaltiesibu sistému trakumus. Parak
biezi noziedznieki un negodigi tirgoni tos ir izmantojusi ne tikai, lai izvairitos
no formalitatém un atklasanas, bet ari lai parvietotu kultiiras priekSmetus uz
118 Tﬂenemtﬁ 2017. gacial 19, maija. Si Konvencija aizstdj citu EP Konvenciju ar tadu pasu

nosaukumu, kura tika pienemta 1985. gada, tacu nekad nestajas spéeka.
119 EP 2017. gada Konvencijas 1. panta 1. punkts.
120 3.-11. pants.
121  13.-14. pants.
122 14.-15. pants.
123 14. pants.

124 20.un 21. pants.
125 20. panta k) apaks$punkts.
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jurisdikcijam, kuras varétu legalizét priek§metu ipasumtiesibu statusu, Jaunpratigi
izmantojot noteikumus par precu labticigu iegadi.'

Neskatoties uz EP 2017. gada Konvencijas labajam ipasibam un potencialu,'
ta vél nav stajusies speka.'?

4. STARPTAUTISKA MAKSLAS PRIEKSMETU TIRGUS EFEKTIVA
TIESISKA REGULEJUMA SASTAVDALAS

Iepriekséjas nodalas tika secinats, ka: (1) kultaras priek§metu nelikumiga
tirdznieciba graujosi ietekmé tautu kultiiras mantojumu, (2) ta darbojas paraléli
likumigajam makslas un antikvaro priek§metu tirgum un (nereti) to “piebaro’,
un (3) ir pienemts visaptveross starptautiskais tiesiskais reguléjums, lai novérstu
un apkarotu kultiiras vértibu nelikumigu tirdzniecibu un ar to saistitas darbibas.

Turpinajuma sniegta analize palidzés ieskicét darbibas, ko ikvienai valstij
vajadzétu veikt, lai izstradatu efektivu un iedarbigu tiesisko reguléjumu, kura
meérkis batu: (1) novérst un mazinat kultiiras priek§metu nelikumigu tirdzniecibu
un ar to saistitus noziegumus, (2) nodrosinat, lai noziedznieki un negodigi
darboni nevarétu izmantot makslas priekSmetu tirgu, un (3) sekmét starptautiskas
kopienas centienus apkarot kultaras priek§metu nelikumigu tirdzniecibu un ar to
saistitus noziegumus.

Nemot véra, ka kultiras priek§metu likumiga un nelikumiga tirdznieciba ir
starptautisks un komplicéts process, kas sastav no dazadiem elementiem, valstis
tiek aicinatas veikt (vismaz) $adas darbibas, kas uzskaititas turpmak.

1. Valstim vajadzétu ratificét un/vai transponét §i pétjjuma 2. un 3. nodala minétos
starptautiskos tiesibu aktus. Attiecigi valstim batu japaredz $adi pasakumi:

- importa aizliegumi. ES dalibvalstim jau ir $ads pienakums, ko tam uzliek
Regula 2019/880. Valstim, kuras nav ES dalibvalstis, butu japienem
noteikumi, kas aizliedz ievest to teritoriji priek§metus, kuriem nav
eksportéjosas valsts tiesibu aktos paredzétais eksporta sertifikats vai
cits dokuments, kas apliecina konkréta priek§meta likumigu izcelsmi.
Iemesls $adai kartibai ir tads, ka izcelsmes valstis var apkarot nelikumigo
tirdzniecibu tikai sadarbiba ar pardosanas valstim. Tomér prakse rada, ka
daudzas pardosanas valstis kultaras priek§metu ieveSanu valsti uzskata par
likumigu pat tad, ja $ie priek$meti no izcelsmes valsts ir izvesti, parkapjot

126  Fincham (2019), 304. un 321.-322. lpp.

127 EP 2017. gada Konvencijai ir milzigs potencials, jo tai var pievienoties visas pasaules valstis
(Meksika bija viena no pirmajam valstim, kas to ratificéja), un, kad ta bus stajusies spéka,
ta attieksies uz visam 47 EP dalibvalstim (kuru starpa ir gan izcelsmes, gan tranzita, gan
pardosanas valstis).

128 2020. gada novembri to bija ratificéjusas 2 valstis un parakstijusas 10 valstis. Saskana ar
Konvencijas 27. panta 3. punktu ta “stasies spéka meénesa pirmaja diena péc tam, kad
pagajusi tris ménesi no dienas, kura piecas Parakstitajas, tostarp vismaz tris Eiropas Padomes
dalibvalstis, ir izteikusas savu piekriSanu atzit $o Konvenciju par saisto$u saskana ar iepriekséja
punkta noteikumiem”.
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tas tiesibu aktus. Tas pienem, ka kontrolei batu bijis janotiek jau izvesanas
posma;

- prasibas tirgus dalibniekiem veikt pienacigas riipibas parbaudes. Pienacigas
rupibas parbaudes pamatprasibas attieciba uz pircéjiem (tostarp muzejiem
un kolekcionariem), makslas priek$metu tirgus dalibniekiem (tostarp
tirgotajiem, izsolu rikotajiem, galeriju ipasniekiem, muzeju kuratoriem
un restauratoriem), ka ari uznémumiem un privatpersonam, kuras sniedz
pakalpojumus $iem tirgus dalibniekiem (pieméram, brivostas) ir $adas:
klienta identitates parbaude, makslas priek§meta ipasumtiesibu véstures
un izcelsmes izpéte, darijuma formas un struktiras, ka ari finanséjuma
izcelsmes parbaude. Tirgus dalibniekiem buatu ari jauztur registrs,
kura jeraksta informaciju par visiem darijjumiem. Ja pienacigas rapibas
parbaudes rezultata darijuma ieinteresétajai personai ir radusas aizdomas
par to, ka darijuma partneris ir iesaistits nelikumigas darbibas, vai, ja tai
ir nopietns pamats uzskatits, ka sadas darbibas ir notikusas, vai, ja tai ir
zinams, ka tas ir noticis, $ai personai ir jaatsakas veikt darjjumu un par to
jazino attiecigajam iestadém;

- japieméro efektivi, sameérigi un preventivi kriminalsodi vai administrativie
sodi fiziskai vai juridiskai personai, kura ir atzita par vainigu kultaras
priek$metu nelikumiga tirdznieciba vai par citu ar to saistitu noziegumu
izdari$ana. Lai panaktu maksimalu preventivo ietekmi, nozieguma
atklaganas un smaga soda noteik§anas iespéjamibai ir jabut augstai;
juridiskam personam piemérojamie soda veidi var but naudas sodi,
aizliegumi vai diskvalifikacija, licen¢u atpemsana vai atvieglojumu
atcelSana.

2. Valstim, kuras cina pret nelikumigu tirdzniecibu un ar to saistitajiem
noziegumiem ir labi attistita, vajadzétu tiesi vai netie$i, proti, ar kompetentu
starptautisko organizaciju starpniecibu, sazinaties ar citam valstim, lai
iepazistinatu ar nacionalajam stratégijam un iedvesmotu paréjas valstis pilnveidot
stratégijas §Is problémas risinagana.'®

3. Valstim vajadzétu izveidot specializétu tiesibaizsardzibas struktiru un
pieskirt tai pietiekamu finanséjumu un cilvékresursus, lai ta spétu reali uzraudzit
tieSsaistes tirgus.”*® Valstim batu ari jaizveido kultiiras mantojuma noziegumu
prokuratiira, kas ierosinatu lietas pret fiziskdm un juridiskdm personam, kuras
pastradajusas noziegumus makslas priek§metu tirgii. Katrai valstij butu jaizstrada
kartiba o specializéto iestazu sadarbibai ar atbilsto$am citu valstu iestadém.""

129  Skatit ari ES Komisija (2019), 212. Ipp.

130 Saja zina par paraugu var nemt Itilijas Policijas Kultiiras mantojuma aizsardzibas vienibu
(Carabinieri del Reparto Operativo Tutela Patrimonio Culturale).

131  Skatit ari ES Komisija (2019), 202. Ipp.
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4. Valstim batu jaizstrada procediras un noteikumi ar kulttiras priek§metiem
saistito noziegumu informacijas un statistikas datu vaksanai, analizei un
izplati$anai iedalijuma, pieméram, pa nodarijuma veidiem, priek§meta veidiem,
peéc tirgus vertibas un izcelsmes valsts. Tas ir svarigi, lai izsijatu valsti pastavo$os
riskus un nepilnibas unizstradatu pielagotus preventivos un represivos pasakumus.
Valstim butu jaizveido kanali datu apmainai starp pasas valsts tiesibaizsardzibas
iestazu specialistiem un ar citu valstu atbilstoso iestazu kolégiem.

5. Valstim batu individuali vai piedaloties atbilstodu starptautisko organizaciju
darba japienem tiesibu akti, ar kuriem noteiktu tiessaistes tirgu pienakumus, kas
batu formuléti ta, lai novérstu kultaras vértibu nelikumigu tirdzniecibu.

6. Valstim individuali vai sadarbiba ar citam valstim vai starptautiskam
organizacijam vajadzétu sniegt palidzibu izcelsmes valstim (1) izstradat un ieviest
kultiiras mantojuma aizsardzibas tiesisko sistému, (2) vairot iedzivotaju izpratni
par savas tautas kultGras mantojuma vértibu, ka ari zaudéjumu un sankcijam,
kas izriet no mantojuma izlaupisanas, un (3) izstradat un nodrosinat apmacibas
tiesibaizsardzibas iestazu specialistiem.

7. Valstim butu japievérsas makslas priek§metu tirgus dalibnieku nepietiekamajam
zina$anam (vai apzinatai vélmei nezinat) par zaudéjumiem, ko rada kulttiras
priek§metu nelikumiga tirdznieciba un ar to saistitie noziegumi. Redzams, ka
tirgus dalibnieki nereti maldina pasi sevi, noliedzot célonsakaribu starp naudu,
ko tie iegulda tirgt, no vienas puses, un kultiras zaudéjumiem izcelsmes valstis,
no otras puses, vai aizbildinoties ar atrunu, ka, uzpérkot $adus priek$metus,
vini tos glabj. Batu jauzruna ari tie uznémumi, kuri var pastarpinati veicinat
nelikumigo tirdzniecibu, pieméram, pasta pakalpojumu sniedzéji, parvaksanas
firmas, diplomatisko un militaro iestazu personals, apdro$inasanas sabiedribas
u. c.!*

8. FATF dalibvalstim vajadzétu lagt darba grupu sagatavot zinojumu, kura
noteiktu nelikumigi iegtitu lidzeklu legalizé$anas un teroristu finansé$anas vajas
vietas saistiba ar makslas priek§metu tirgu.

9. Valstim butu jaapsver iespéja pieskirt pétniecibas dotacijas pétijumiem par
nelikumigo tirdzniecibu, tas céloniem, ka ari par citiem ar kultiiras priek$metiem
saistitiem noziegumiem, un pétjjumiem par pozitivajam sekam (tostarp
ekonomiskajam), kas veidojas no kultaras vértibu aizsardzibas.

Visi uzskaititie ricibas priekslikumi ir vérsti vienlaikus uz profilaksi un
kriminalatbildibas noteik$anu, un to mérkis ir:

- kontrolét un regulét makslas priek§metu tirgus pieprasijuma puses;

- mazinat makslas priek$metu tirgus neparskatamibu;

- saukt pie atbildibas un sodit zaglus, laupitajus, kontrabandistus, ka ari

132 Skatit ari ES Komisija (2019), 203.lpp.
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pardevéjus un pircéjus, neatkarigi no ta, vai vini nozieguma piedalijas vai
vienkarsi bija nolaidigi;

- izmeklét korupcijas, krap$anas un nelikumigi iegtitu lidzeklu
legalizésanas gadijjumus un sodit vainigos, un

- iznemt nelikumigi parvietotos priek§metus un galvenais — atgriezt tos
patiesajiem ipas$niekiem.
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DEVELOPING AN EFFECTIVE
REGULATORY SYSTEM FOR THE
INTERNATIONAL ART MARKET

Alessandro Chechi!

ABSTRACT: This study sheds light on the connection between the licit
and illicit trade in cultural property, and outlines the steps that should
be taken by the UN Member States to develop an effective and efficient
regulatory system aimed at (i) preventing and curtailing the illicit
trafficking in cultural objects and related offences, (ii) ensuring that the
art market is not exploited by criminals or unscrupulous operators, and
(iii) contributing to the efforts deployed by the international community
to address the trafficking in cultural objects and related offences.

1. THE BRIGHT AND DARK SIDES OF THE INTERNATIONAL TRADE

IN CULTURAL OBJECTS

There exist two different kinds of trade in cultural objects.> On the one
hand, there is a licit trade, which is fostered by dealers, auction houses, galleries,
collectors and museums.® According to “The Art Market Report 2020’ the global
art market in 2019 totalled $64.1 billion in sales, whereas sales of fine art, antiques
and decorative art at public auctions totalled $24.2 billion. The figure relating to
the global art market represents a drop of 5% in comparison to 2018.* The report
seems to confirm that geopolitical conflicts, trade disputes and political upheavals,
such as the US-China trade war and the protracted Brexit negotiations, created
a more cautious market. A further reduction can be expected as the COVID-19
pandemic may hold up the supply of cultural objects coming to auction.

Today the trade in cultural objects is no longer conducted through personal
interaction in physical settings, such as the auction room or dealer gallery. In
effect, the trade has shifted to online markets due to the development of the
Internet, social media and communication apps. According to the most recent
1 Alessandro Chechi (PhD, European University Institute; LL.M., University College London; JD,

University of Siena) is a Senior researcher and teaching assistant (Faculty of Law, University
of Geneva, Switzerland), and Lecturer in Public International Law (Faculty of Law, Université
Catholique of Lille, France).

2 The terms ‘cultural object’ and ‘cultural property” are used in this study to indicate any tan-
gible, movable artefact that constitutes the testimony of the history and identity of peoples
or of humankind as a whole, such as archaeological and ethnographic materials, objects of
fine art, archives, indigenous artefacts, sacred or ceremonial objects and human remains. The
term ‘cultural heritage’ is used in this study to embrace cultural objects and tangible immovable
property, such as monuments, archaeological sites and buildings.

3 Museums are normally attributed the image of public service, educative value and cultural
preservation. In reality, museums pursue accumulation in a competitive marketplace as private
galleries.

4 “The Art Market Report 2020}, released by Art Basel and Swiss bank UBS in March 2020, avail-
able at: https://www.artbasel.com/about/initiatives/the-art-market.
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Hiscox Report,® the global online art and collectible sales generated an estimated
$4.82 billion in 2019, up 4% from 2018. According to the same report, online
auction sales by Christie’s, Sotheby’s and Phillips, three major international
auction houses, generated $370 million in the first half of 2020, which was more
than five-times higher than the same period in 2019.

Regardless of the setting, it must be emphasised that the international art
market in cultural objects not only attracts traditional collectors and collecting
institutions, but also investors pursuing lucrative opportunities. As demonstrated
by the rapid growth in popularity of art investments after the 2008 market crash,
art objects are increasingly seen as commodities, as a store of value, as a reserve
currency, or as physical banks. It is for this reason that at fairs an influx of new
riches stream to buy artefacts — not because they are fashionable or pretty, but
because they happen to be a profitable, alternative, investment. It is for the same
reason that private banks and financial institutions are lending money with art
as collateral.

On the other hand, there is an illicit trade. This results from (i) theft of
cultural objects from museums, private collections and religious buildings; (ii)
the illicit excavation of relics from known or clandestine archaeological sites;
(iii) the dismemberment of fixtures from buildings and monuments; and (iv)
the exportation of cultural objects in breach of the legislation of the exporting
country.

These infractions are often combined. In effect, stolen or illegally excavated
objects are commonly exported abroad. This leads us to emphasise one of the
main features of the trafficking in cultural property, namely its transnational
nature. Traffickers tend to export misappropriated cultural property to countries
with a weak law enforcement capacity, where the objects can easily be concealed,
or where the tainted title can be laundered through inter alia the expiration of the
limitation periods required for adverse possession or prescription, or the norms
protecting good faith purchasers. The most common structure of the illicit trade
is that of a supply chain or network of looters (which loot artefacts, mostly in
‘source’ countries), intermediaries (which export the pieces to ‘transit’ States —
where title laundering occurs, where false documents are prepared, or where the
objects remain hidden away in storage sites until they are deemed to be ripe for
sale — and ultimately to ‘market’ countries), and buyers (such as collectors and
museums in ‘market’ countries).®

It must be added that the offences described above are often associated to
other illicit conducts. These include: (i) corruption of the persons tasked with the
responsibility to preserve or protect cultural objects or to control the movement
of cultural objects, such as guards, police or customs agents, civil servants and
professional experts; (ii) tax offences; (iii) money laundering; (iv) falsification or

5 ‘Hiscox Online Art Trade Report 2020, available at: https://www.hiscox.co.uk/online-art-trade-
report.
6 The distinction between ‘market’ t States (these are countries poor in cultural assets but rich in

affluent collectors, museums, dealers and auction houses that can buy invest in foreign art ob-
jects) and ‘source’ States (these are the countries which are rich in cultural materials and which
focus on the protection of the national cultural heritage and on the fight against the illicit trade).
This distinction was depicted by Merryman (1986).
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the tampering with documents; (v) cybercrime offences, i.e. offences ‘committed

by means of a computer system or network}” which include the case of stolen

objects put on sale online.®

It must also be stressed that organized criminal groups are involved at all stages
of the illicit trafficking: directing looting, moving objects from dig sites to local
markets, exporting objects from the country of origin, and interfacing with the
professionals of the international art market.” One reason for this is that criminals
follow the logic of business. They do not focus on one area only but tend to diversify
their illicit activities. Another reason is that the trade in cultural objects entails
high profits and, above all, little risk of detection and confiscation of profits. This
is due to the fact that the art market is characterized by reduced (or ineffective)
regulation and law enforcement at both the national and international levels,"
by insufficient due diligence and a culture of confidentiality and anonymity. The
lack of transparency, monitoring and control is beneficial for trafficking in illicit
cultural goods and for accompanying crimes, such as terrorism financing, money
laundering and tax evasion. These problems also affect free ports, which are vastly
used by art dealers and collectors, but also smugglers. Secrecy can foster abuse.'!
In addition, the trade in cultural objects is attractive for criminals because cultural
objects can be used as means of payment or means to launder money. However,
the most important reason of the involvement of organized criminal groups in
the illicit trade is that, like other criminal activities, such trafficking is a complex
criminal conduct, one that requires a certain degree of organization. This does
not mean that all groups have a mafia-like organization, with a hierarchical and
stable internal structure. In effect, offences are often performed by criminals
operating within changing and fluid networks.

Terrorist groups are also interested in the trafficking of cultural heritage
items.'? For instance, it has been proved that smuggling of antiquities has been
one of the sources of funding of the ‘Islamic State of Iraq and Syria® (ISIS)
along with oil and kidnapping. In Syria and Iraq, temples, museums and other
buildings were destroyed for the camera by ISIS militants in order to obscure the
excavations and trafficking that were taking place behind the scenes in order to
fuel their criminal activities.”> Another example relates to the sale of antiquities
from Afghanistan by Mohammed Atta, the mastermind of the 9/11 attacks. He
attempted to raise money by selling antiquities to a professor at the University of
Gottingen, who eventually declined the offer."

7 Lavorgna (2015) 154.

8 Just as the licit trade has shifted to online platforms, cultural objects are increasingly sold
through the Internet. This poses significant problems for law enforcement. In effect, online
marketplaces provide easier access (and anonymity) to a larger pool of cultural objects (espe-
cially low-value small objects) for a much larger audience of potential buyers than do tradi-
tional sale points. EU Commission (2019), 106-108.

9 On the involvement of organized criminal groups in the illicit trade in cultural objects see Shel-
ley (2014); Efrat (2012); Baker and Anjar (2012); Durney & Proulx (2011) 119-120; and Brodie
(1999) 14.

10 Shelley (2014) 262.

11 Steiner (2017)

12 Green (2017); and Roselli (2016).

13 Fisk (2015); Baker and Anjar (2012); and Shelley (2014) 31.

14 Shelley (2014) 31, 262.
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It is impossible to provide an estimation of the extent of the illicit trade in
cultural property.”® A number of previous studies have reported that the illicit
trade in cultural property would be the third most common form of international
criminality after arms and drugs trafficking, providing billions of dollars of
revenue. In reality, this billion-dollar figure is unfounded. Complete and reliable
statistics that might help to estimate the true dimension and scope of the illicit
trafficking or the monetary value of the black market in cultural property do
not exist. It is not possible to provide a reliable estimate of the precise nature
and magnitude of the illicit trade in cultural property because this is fuelled by
clandestine activities that by nature are secretive.'® The factors that bring about
this lack of data also include: different definitions of cultural objects; lack of
awareness, knowledge and expertise among law enforcement officials; lack of
central data collection point; lack of transparency in the art market; the large
amount of fakes in the market. Accordingly, it is not possible to establish to what
extent the proceeds of the illicit trade fund organised crime, armed violence and
terrorism.

At this juncture, the following observations are in point for the purposes of
the present study.

The first observation is that the illicit trade in cultural objects runs in parallel
with the licit trade. Put it differently, objects of illicit provenance may circulate
and be sold together with objects of licit provenance in physical or online
marketplaces. This is due to the fact that cultural objects are ‘intrinsically legal
assets, in the sense that the illicit provenance of an object is not obvious but
must be proved. Another reason is that objects illegally smuggled from a source
country can be legally sold in a market country. This is due to the fact that, given
the existing differences between national laws, the export restrictions and / or
prohibitions enacted by source countries are not automatically recognised or
enforced by market countries.'”” Consequently art market professionals might
do business — consciously or unconsciously — with thieves, smugglers and other
criminals.

The second observation is that, as they operate at the opposite ends of the
trafficking chain, art market professionals, on the one hand, and criminals, on
the other, depend on each other to make profit — regardless of whether or not
this collusion is intentional. To the extent that the actors of the trade in cultural
objects function synergistically as a system, the harms caused by the trafficking
to the heritage of source countries can be considered systemically not only as the
work of thieves, looters and smugglers, but also of traders, museums, collectors
and any other facilitator such as restorers and scholarly experts.'®

The third observation relates to the art market professionals colluded with
criminals. The terms ‘crimes of the powerful” and ‘white-collar crimes’ have been
introduced to describe the crimes committed by these persons and to signal that
they have both, the power and wealth to mobilise powerful lobbies with a view to
avoid the criminalisation that would normally follow breaches of the law. There

15 Mackenzie (2005) 10-16.
16 Gerstenblith (2000-2001).
17 Polner (2019) 771.

18 Brodie (2020), 97.
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exists therefore a relatively obscure and hard-to-reach secretive cohort of affluent
people that couple public visibility with the veil that makes the inner worlds of
their deals off-limits for inspection for reasons of customer confidentiality.

This study proceeds in four stages. It outlines and critically discusses the
legal instruments that have been adopted to protect cultural property from
illicit trafficking (section 2). Next, it examines a number of international legal
instruments dealing with transnational crime and money laundering, and
demonstrates that these can be highly significant to complement international
cultural heritage law in the fight against the illicit trade (section 3). The study
concludes by outlining the steps that should be taken by the States to develop an
effective regulatory system aimed at preventing and curtailing the trafficking in
cultural objects (section 4).

2. THE INTERNATIONAL CULTURAL HERITAGE LAW FRAMEWORK

Theinternational community of the Stateshas developed a comprehensive
legal framework to prevent and fight against the illicit destruction of and damage
to cultural property, on the one hand, and the illicit trade in cultural property, on
the other. This international cultural heritage law framework comprises:

1. The treaties adopted under the aegis of UNESCO, including:

- Convention for the Protection of Cultural Property in the Event of Armed
Conflict of 1954 (hereinafter ‘1954 UNESCO Convention’);?

- Convention on the Means of Prohibiting and Preventing the Illicit - Im-
port, Export and Transfer of Ownership of Cultural Property of 1970 (he-
reinafter ‘1970 UNESCO Convention’);?!

- Convention on Stolen or Illegally Exported Cultural Objects of 1995 (he-
reinafter ‘1995 Convention)*?

- Convention on the Protection of the Underwater Cultural Heritage of 2001
(hereinafter 2001 UNESCO Convention’);?

2. The treaties adopted by the Council of Europe (CoE), including:
- European Cultural Convention of 1954;*
- European Convention on the Protection of the Archaeological Heritage of
1992 (hereinafter ‘1992 CoE Convention’);*®

19  Mackenzie (2011). See also Mackenzie (2019).

20  Adopted on 14 May 1954. As of November 2020, it has been ratified by 133 the States.

21  Adopted on 14 November 1970. As of November 2020, it has been ratified by 140 States.

22 Adopted on 24 June 1995. As of November 2020, it has been ratified by 48 States. This treaty
was adopted by the International Institute for the Unification of Private Law (UNIDROIT)
following the request of UNESCO in order to rectify some of the weaknesses of the 1970 UN-
ESCO Convention. The latter treaty, in fact, admits no private action (the States must resort to
diplomatic channels for restitution; thus, if countries have no diplomatic relations, restitution
is impossible), contains a restricted restitution procedure (its provisions on return do not cover
non-inventoried artefacts, i.e. illegally excavated archaeological objects), makes no reference to
limitation periods, and does not deal with the question of the impact of its rules on domestic
laws concerning the treatment of bona fide purchasers.

23 Adopted 2 November 2001. As of November 2020, it has been ratified by 65 States.

24 Adopted on 19 December 1954.

25  Adopted on 6 May 1969, revised on 16 January 1992.
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3. The instruments adopted by the European Union (EU), including:
- Regulation 116/2009 of 12 December 2008 on the Export of Cultural
Goods;*
- Directive 2014/60 of 15 May 2014 on the Return of Cultural Objects -
Unlawfully Removed from the Territory of a Member State;”
- Regulation 2019/880 of 17 April 2019 on the Introduction and the Import
of Cultural Goods.

It is not possible, within the limited space of this chapter, to provide an
examination of these legal instruments. Rather, this chapter outlines a few salient
aspects of these legal tools.

The first aspect that is worth mentioning is that the standard-setting activity
of the international organisations that have developed such international legal
framework is based on the assumption that the legislative and policy measures
adopted by the individual States cannot suffice to prevent and combat offences
that, as said, are transnational by nature.

The second aspect that must be emphasised is that the legal instruments
making up international cultural heritage law present two key drawbacks.

The first shortcoming is that they seek to prevent and fight the illicit
movement of cultural objects through cooperation, trade restrictions and bilateral
agreements, on the one hand, and through the return and restitution of cultural
objects that have been looted or stolen and smuggled, on the other. In other
words, these instruments do not focus on the punishment of the persons involved
in the trafficking.”® In effect, some instruments do not contain any clause as to
the criminalisation of illicit activities.” Other instruments provide for punitive
responses against criminals, but leave it up to the States to decide which conducts
and omissions must be punished and which sanctions must be imposed.*® Other
instruments contain detailed clauses, but are limited in many respects.*® For
instance, the Second Protocol the 1954 UNESCO Convention is limited in that
it focuses only on extreme situations (international or non-international armed
conflicts) and on the most important cultural assets (‘movable or immovable
property of great importance to the cultural heritage of every people’).*> The 1970

26  'This repealed and replaced Regulation 3911/92 of 31 December 1992.

27  'This repealed and replaced Directive 93/7 of 27 March 1993.

28 Brodie (2020) 100.

29  This is the case of the 1992 CoE Convention, the 1995 Convention, and Directive 2014/60.

30  See Article 9 of Regulation 116/2009, Article 11 of Regulation 2019/880 and Article 17 of the
2001 UNESCO Convention, which provides that each ‘State Party shall impose sanctions for
violations of measures it has taken to implement this Convention [...]’

31  Manacorda (2011) 40.

32 Article 9 of the Second Protocol requires the States to create offences in relation to the export,
removal or transfer of ownership of cultural property, as well as to the illicit excavation of ar-
chaeological sites. Moreover, it obliges contracting the States to establish penal sanctions to
punish the ‘serious violations’ enumerated in Article 15(1), which reads as follows: ‘Any person
commits an offence within the meaning of this Protocol if that person intentionally and in vio-
lation of the Convention or this Protocol commits any of the following acts: (a) making cultural
property under enhanced protection the object of attack; (b) using cultural property under
enhanced protection or its immediate surroundings in support of military action; (c) exten-
sive destruction or appropriation of cultural property protected under the Convention and this
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Convention urges the States to oppose ‘the illicit import, export and transfer of
ownership of cultural property’ ‘with the means at their disposal’** However,
its Article 8 provides that the States should ‘undertake to impose penalties or
administrative sanctions on any person responsible for’ the exportation of a
cultural object without an export certificate or for the importation of a stolen
cultural object, and on the dealers that fail to maintain a register recording the
details of every transaction pursuant to Article 10.**

The second shortcoming relates to the fact that existing international legal
instruments do not focus on the functioning of the art market. In effect, although
they acknowledge the existence of an international market in cultural objects
and praises exchanges and trade as important to increase ‘the knowledge of the
civilization of Man, enrich the cultural life of all peoples and inspire mutual
respect and appreciation among nations,* existing instruments do not contain
any specific or explicit provision on how to control and regulate the conduct of art
market operators. They mostly leave it up to the States to address this issue. Two
exceptions must be mentioned in this respect. First, a number of provisions of the
1995 Convention aim to change the conduct of art market operators, even if these
are not explicitly mentioned. This is the case of the articles on the restitution of
stolen cultural objects* and on the return of illegally exported cultural objects,”
as well as the provisions on the assessment of the possessor’s due diligence.*®
Second, the UNESCO Operational Guidelines for the Implementation of the 1970
Convention® stress that the participating States should regulate the activities of
the stakeholders involved in the trade of cultural objects in accordance with
Articles 5 and 10 of that convention. Particularly, the contracting States should (i)
take sanctions against any person involved in theft and clandestine excavations of
archaeological sites;* (ii) control the activities of art trade professionals; and (iii)
impose sanctions if these professionals do not record the essential information
of sales.”!

These drawbacks also affect, to varying degrees, domestic regulatory systems.
Not only many States lack clear legal prohibitions and strong punitive measures
applying to the trafficking in cultural objects; various States also fail to control
and regulate efficiently and effectively the activities of the actors of the art market,
namely purchasers - including museums and collectors — and professionals —

Protocol; (d) making cultural property protected under the Convention and this Protocol the
object of attack; (e) theft, pillage or misappropriation of, or acts of vandalism directed against
cultural property protected under the Convention’ Article 16 of the Second Protocol introduces
the principle of universal jurisdiction over such ‘serious violations.

33 Article 2.

34  Manacorda (2011) 41.

35  See 1970 UNESCO Convention, preamble, second paragraph. See also the preamble of the 1995
Convention, which emphasizes ‘the fundamental importance of [...] cultural exchanges for
promoting understanding between peoples, and the dissemination of culture for the well-being
of humanity and the progress of civilisation’ (second paragraph).

36 Article 3(1).

37  Article 5.

38  Articles 4 and 6.

39  Adopted on 18 May 2015; UNESCO Doc. C70/15/3.MSP/11.

40  Para. 46.

41  Paras. 72-80.
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including dealers, auctioneers, gallery owners, museum curators, experts,
conservators and restorers. In effect, it seems that the preferred law enforcement
option for combating the illicit trade is the seizure and forfeiture of trafficked
materials followed by their return. The use of criminal law to change behaviours
that incentivize looting and illegal export is therefore underutilized in domestic
legal systems.”* This paucity of prosecutions or punishments poses no real
deterrent to criminal or unscrupulous traders.*

It is not difficult to identify some of the reasons why investigations of those
involved in the trafficking of cultural objects — whether criminals, art trade
professionals or collectors — are rare.** One reason is that prosecutors, in criminal
cases, must establish. beyond a reasonable doubt. that artefacts were stolen or
looted and that the current possessors knew or consciously avoided learning
that the artefacts were stolen or looted. However, by definition, illicitly excavated
archaeological objects are undocumented before they appear on the international
market. As a result, prosecutors can meet the legally required standard only
in the rare circumstance that the artefacts’ time and place of discovery can
be determined. It is because of these difficulties that cases involving looted
antiquities are often civil claims. However, civil actions do not entail meaningful
punishment because possessors of stolen or looted artefacts face the possibility of
losing only the monetary value of the objects involved, which often is relatively
small. Auction houses normally do not have their own funds at stake in art
market transactions because they do not own the objects for sale; they merely
act as agent for the seller. If a purchaser is required to return an antiquity to
the dispossessed owner, then the purchaser recovers the purchase price from the
seller, whereas the auction house loses only its commission. On the other hand,
dealers typically own the items they sell and therefore their own funds are at risk
in every transaction. However, because the mark-up on cultural objects is very
high, dealers lose relatively little if they have to return an object to the proper
owner.”

Another aspect shared by most domestic regulatory systems is that they
have not reduced the anonymity and confidentiality with regard to transaction
details (e.g. price, identity of buyers and sellers) that characterise domestic art
markets, and that often means asymmetric knowledge between buyer and seller
and insufficient (or even a lack of) due diligence and registration of transactions.

Accordingly, most of the features that make the art market attractive for
criminals and organized criminal groups — namely the secretiveness surrounding
transactions and the possibility to move and lauder money - remain.* This state
of affairs suggests a glaring lack of will on the part of the States, possibly as a
consequence of the economic and political power of business enterprises.

42 Fincham (2019) 301.

43 Brodie (2020) 100.

44  Gerstenblith (2020b) 207-216; and Mackenzie (2005).
45 Gerstenblith (2007-2008) 179-180.

46  Fincham (2019) 311.
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3. CALLS FOR THE IMPROVEMENT OF NATIONAL LAWS, POLICIES
AND PROCEDURES

Alongside the international cultural heritage law instruments pinpointed
above, other international legal instruments have been adopted in recent times
to address, directly or indirectly, the trafficking in cultural objects. Notably, these
instruments call on the States to review and revise national laws, policies and
procedures in order to control and regulate more effectively and efficiently the
activities of art trade professionals and to impose penalties or administrative
sanctions against any person involved in the trafficking in cultural objects. These
legal instruments will be examined in the following paragraphs.

3.1. The Resolutions of the UN Security Council

The UN Security Council has adopted a number of resolutions addressing
the problem of the illicit trafficking for the reason that the destruction and
exploitation of cultural heritage have evolved into issues that have an impact on
its mandate, namely the maintenance of international peace and security.” In
these resolutions the Security Council focuses on the duty of the UN Member
States to adopt domestic legislative and operational measures with the aim of
punishing the persons responsible for the illicit trafficking in cultural objects.

3.1.1. Resolution 2199 (2015)

The first resolution that must be mentioned is Resolution 2199 of 12 February
2015, which was unanimously adopted by the Security Council under Chapter
VII of the UN Charter to address the situation in Syria and Iraq.** With this
resolution the Security Council reaffirmed the commitment of Resolution 1483
of 22 May 2003* to prevent trade in cultural materials illegally removed from
Iraq after August 1990, and called for new prohibitions on trade in cultural
materials illegally removed from Syria after 15 March 2011 (this is the date when
the Syrian civil war appears to have started). More importantly, with Resolution
2199 the Security Council: (i) acknowledged that terrorist groups in Iraq and
Syria are ‘generating income from engaging directly or indirectly in the looting
and smuggling of cultural heritage items [...], which is being used to support
their recruitment efforts and strengthen their operational capability to organize
and carry out terrorist attacks’;*® and (ii) enjoined UN Member States to adopt
47 Frigo (2018).

48  Only three paragraphs of this resolution focus on cultural heritage, namely paras. 15, 16 and 17.

49  Resolution 1483 of 2003 was adopted in the shadow of the looting of Baghdad National Mu-
seum, the National Library and other sites in Iraq following its invasion by the US and the UK.
The relevant paragraph reads: ‘all Member States shall take appropriate steps to facilitate the
safe return to Iraqi institutions of Iraqi cultural property and other items of archaeological,
historical, cultural, rare scientific, and religious importance illegally removed from the Iraq Na-
tional Museum, the National Library, and other locations in Iraq since the adoption of resolu-
tion 661 (1990) of 2 August 1990, including by establishing a prohibition on trade in or transfer
of such items and items with respect to which reasonable suspicion exists that they have been
illegally removed [...]" (para. 7). This is the first time that UN Member States were required to
prohibit import and trade in a definite category of cultural objects not as a matter of their spe-
cific consent to be bound to a treaty provision but through membership in the UN.

50  Para. 16. The Security Council’s concerns for the generation of income by criminal and terrorist
groups through the international trade in antiquities has been reiterated also in Resolution 2253
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legal measures to prevent and counter the illicit trafficking in antiquities and the
sale of such objects on the international market.

With respect to the latter issue, the resolution provides: “The Security Council
[...], acting under Chapter VII of the Charter of the United Nations, [...] decides
that all Member States shall take appropriate steps to prevent the trade in Iraqi
and Syrian cultural property [...] illegally removed from Iraq since 6 August 1990
and from Syria since 15 March 2011, [...] thereby allowing for their eventual
safe return to the Iraqi and Syrian people [...]'*' To summarize, Resolution
2199 aims to prevent ISIS and other terrorist groups from benefiting from the
illicit trade in antiquities. As such, Resolution 2199 marks a change in how the
international community perceives theft and looting of movable cultural objects
for the reason that such objects could be sold on the market to provide funding
for armed conflict and terrorist activity in the Middle East and elsewhere.* This
paradigm shift is relevant in that the responsibility of protecting cultural heritage
falls within the mandate of the Security Council acting under Chapter VII of the
UN Charter.”

3.1.2. Resolution 2347 (2017)

Resolution 2347 of 24 March 2017 is the first-ever Security Council resolution
exclusively devoted to the protection of cultural heritage and to the fight against
terrorism, terrorism financing and illicit trafficking as a matter of maintenance
of international peace and security. In effect, this resolution, which has been
adopted with the unanimous support of the members of the Security Council, is
heavily concerned with the generation of income by criminal and terrorist groups
through the sale of antiquities on the international market. It is for this reason
that the resolution condemns the illegal excavation and looting of artefacts, and
requests UN Member States ‘to take appropriate steps to prevent and counter the
illicit trade and trafficking in cultural property [...] originating from a context of
armed conflict, notably from terrorist groups:>* It is interesting to note that this
obligation applies also in cases where the States have a ‘reasonable suspicion’ that
the items at stake may originate from a context of armed conflict. This means
that the resolution contains a presumption of illegality of commercial transaction
involving undocumented or poorly document objects.*® Moreover, the resolution
requests the UN Member States to ‘ensure that no funds, other financial assets
or other economic resources are made available [...] for the benefit of terrorist
organizations.® In addition, Resolution 2347 urges the UN Member States ‘to
introduce effective national measures at the legislative and operational levels
[...] including by considering to designate [the trafficking in cultural objects
and any other related offence] that may benefit organized criminal groups,
terrorists or terrorist groups, as a serious crime in accordance with Article

of 17 December 2015, Resolution 2462 of 28 March 2019 and Resolution 2482 of 19 July 2019.

51 Para. 17.

52 Gerstenblith (2020a) 40.
53 Négri (2015) 3.

54 Para. 8.

55  Ibidem.

56  Ibidem.
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2(b) of the UNTOC’”” The UN Member States are also urged ‘to develop [...]
broad law enforcement and judicial cooperation in preventing and countering
all forms and aspects of trafficking in cultural property and related offences that
benefit or may benefit organized criminal groups, terrorists or terrorist groups.*®
Furthermore, Resolution 2347 encourages the States ‘to request and provide
cooperation in investigations, prosecutions, seizure and confiscation as well as
the return, restitution or repatriation’ of wrongfully removed cultural objects.*
Finally, for the purposes of the present study it is important to stress that the
resolution under consideration calls on the UN Member States to take a number
of preventative measures, including regulations on export and import of cultural
objects, and measures aimed at engaging museums and market participants on
standards of provenance documentation and differentiated due diligence.®® This
means that the Security Council has asked the Member States to restraint the
freedom traditionally enjoyed by art trade professionals.

However, unlike Resolution 2199 (2015), Resolution 2347 (2017) is not
binding under Chapter VII of the UN Charter. This is evidenced by the fact that
the Security Council has avoided any explicit reference to Chapter VII in the
operative part of the resolution. This is also demonstrated by the terms used in
the Resolution (such as ‘invites, ‘encourages, ‘calls upon, ‘urges’) with regard to
the measures to be adopted by the States. The non-binding nature of Resolution
2347 (2017) is also evidenced by the list of preventive measures contained in
paragraph 17 that the States are ‘invited’ to adopt in order to prevent and counter
the trafficking in cultural property.*!

3.2. The UN Convention Against Transnational Organized Crime

The fight against the trafficking in cultural objects cannot be addressed only
by means of the legal instruments belonging to international cultural heritage law.
As mentioned above, the illicit trade in cultural property is a complex criminal
conduct that is often operated by criminal groups. An alternative criminal
approach should be thus favoured to combat the illicit trade.®* This criminal
approach is embodied in the UN Convention against Transnational Organized
Crime (UNTOC) of 2000.% The illicit trade in cultural objects is mentioned
only in the preamble of this convention.®* Nevertheless, according to the UN
Office on Drugs and Crime (UNODC), the body which oversees the treaty’s
implementation, the trafficking in cultural property is one of the ‘emerging
transnational crimes’ that is addressed by the convention.®®

57  Para.9.

58  Para.11.

59  Para.12.

60  Para. 17(b) and (g).

61  Frigo (2018) 1174-1176.

62 Blake (2020).

63  Adopted on 15 November 2000. As of November 2020, it has been ratified by 190 States.

64  ‘Strongly convinced that the United Nations Convention against Transnational Organized
Crime will constitute an effective tool and the necessary legal framework for international
cooperation in combating, inter alia, such criminal activities as [...] offences against cultural
heritage [...]>

65  See Resolution 5/7 ‘Combating Transnational Organized Crime against Cultural Property’ of

- 46 -

It should be recalled that in order to invoke the UNTOC’s provisions, a
criminal activity must qualify as:
(1) an activity committed by an ‘organized criminal group; i.e. a ‘structured
group of three or more persons, existing for a period of time and acting
in concert with the aim of committing one or more serious crimes or
offences established in accordance with this Convention, in order to
obtain, directly or indirectly, a financial or other material benefit’;*

(ii) a ‘serious crime’, i.e. a ‘conduct constituting an offence punishable by
a maximum deprivation of liberty of at least four years or a more serious
penalty’;*”

(iii) an activity of ‘transnational’ nature, i.e. an activity (a) that is
committed in more than one State, (b) that is committed in one State but
a substantial part of its preparation, planning, direction or control takes
place in another State, (c) that is committed in one State but involves an
organized criminal group that engages in criminal activities in more than
one State, or (d) that is committed in one State but has substantial effects
in another State.%®

The UNTOC is based on two pillars. First, it requires the participating
States to declare criminal offences involving specific criminal conduct, namely
participation in an organized criminal group, laundering of the proceeds of
crime, corruption, and obstruction of justice as a crime in national legislation.®®
Needless to say, these provisions are highly relevant to addressing the trafficking
in cultural property. Second, it provides that the participating States should
cooperate in order to effectively counter criminal activities. The participating
States are therefore encouraged to establish extradition agreements, to provide
mutual legal assistance in investigations, prosecutions and judicial proceedings,
and to foster cooperation between law enforcement authorities through joint
investigations.”

Furthermore, it must be noted that the UNTOC contains other provisions
that can be employed to counter the illicit trade. These include the rules on

the Conference of the Parties to the UNTOC, according to which ‘the United Nations Conven-
tion against Transnational Organized Crime constitutes an effective tool for international coop-
eration in combating criminal offences against cultural property’ (Article 2). See also UNODC,
‘Emerging Crimes, according to which “The Conference of the Parties to the United Nations
Convention on Transnational Organized Crime identified cybercrime, identity-related crimes,
trafficking in cultural property, environmental crime, piracy, organ trafficking, and fraudulent
medicine as new and emerging crimes of concern’ (https://www.unodc.org/unodc/en/organ-
ized-crime/intro/emerging-crimes.html, last visited 10 November 2020).

66  Article 2(a). With respect to the illicit trade in cultural objects, the roles of the criminals mak-
ing up an organized group can range from transport specialists to antiquities experts with the
sole thing binding them together being criminality and the opportunity for profit; participants
accept the sharing of profits in order to benefit from the specialist knowledge and skills of
others (including locating sites, transporting objects, providing false documents, laundering).

67 Article 2(b).

68  Article 3.

69  Articles5,6,7,8,9,23.

70  Articles 13, 16, 18, 19.



the liability of legal persons’ and the confiscation and seizure of the proceeds
of serious crimes or property, as well as of any ‘property, equipment or other
instrumentalities used in or intended to be used for the purpose of committing
criminal offences’”? Confiscation and seizure are intended to ensure the restitution
of cultural objects and hence to prevent criminals from profiting of their illicit
activities.

In sum, it can be concluded that the UNTOC provides an effective framework
to combat the trafficking in cultur al objects as it relates to national and cross-
border offences committed by members of organized criminal syndicates, as well
as to a wide range of relevant offences, namely participation in organized criminal
groups, laundering of proceeds of crime, corruption and obstruction of justice.

Having recognized the added value of the UNTOC, UNESCO joined forces
with UNODC and INTERPOL to exploit the full potential of this treaty. The
International Guidelines for Crime Prevention and Criminal Justice Responses
with Respect to Trafficking in Cultural Property and Other Related Offences
(hereinafter UNODC Guidelines’)” are the result of this collaboration.

These non-binding Guidelines recognize the ‘growing involvement of
organized criminal groups in all forms and aspects of trafficking in cultural
property’ and call on the Member States to assess and review their legislation,
procedures and practices ‘in order to ensure their adequacy for preventing and
combating trafficking in cultural property and related offences’’ In particular,
the States are encouraged to consider:

(i) ‘adopting legislation criminalizing trafficking in cultural property
and related offences in accordance with applicable existing international
instruments, and ‘providing proportionate, effective and dissuasive
sanctions for such criminal offences;”

(if) ‘criminalizing, as serious offences [as defined by Article 2(b) UNTOC],
acts such as: [...] (a) trafficking in cultural property, (b) illicit export and
illicit import of cultural property, (c) theft of cultural property, (d) looting
of archaeological and cultural sites [...], (e) conspiracy or participation
in an organized criminal group for trafficking in cultural property and
related offences, (f) laundering |...] of trafficked cultural property’;’® and
(iii) ‘introducing in the States’ criminal legislation other offences, such as
[...] acquiring [...] trafficked cultural property’;””

(iv) undertaking appropriate measures to identify, trace, seize and

71 Article 10.
Article 12(1).

73 Adopted on 18 December 2014 by the UN General Assembly with Resolution 69/196. These
Guidelines have been adopted as other alternatives (adoption of an international criminal treaty
and the revision of the UNTOC) were deemed to be not viable.

74 International Guidelines for Crime Prevention and Criminal Justice Responses with Respect to
Trafficking in Cultural Property and Other Related Offences 1,3, and 5.

75  Guidelines 13, 20.

76  Guideline 16.

77  Guideline 17.
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confiscate trafficked cultural objects for the purpose of their return,
restitution or repatriation.”

Unsurprisingly, a number of guidelines also concern art market professionals.
First, there are preventive strategies. The States are therefore invited to encourage
market players to cooperate with law enforcement authorities. The States should
also ‘consider encouraging cultural institutions and the private sector to adopt
codes of conduct and to disseminate best practices on policies on the acquisition
of cultural property’” ‘Cultural institutions and the private sector’ should also be
encouraged by the States ‘to report suspected trafficking in cultural property cases
to law enforcement authorities.* Moreover, ‘the States should consider promoting
and supporting training on cultural property regulations for cultural institutions
and the private sector, in cooperation with relevant international organizations,
including rules on the acquisition of cultural property’® Finally, ‘the States should
encourage, as appropriate, the Internet providers and web-based auctioneers and
vendors to cooperate in preventing trafficking in cultural property, including
through the adoption of specific codes of conduct’®* As part of these prevention
strategies, the UNODC Guidelines invite the States to develop awareness-raising
campaigns and to reduce the opacity of the art market. Arguably, these strategies
are important to reduce white-collar crimes.®

Next, there are the guidelines on criminal justice policies. According to these,
the States should consider introducing in their legislation the offence of knowingly
acquiring trafficked cultural property,** as well as the offence of non-reporting
suspected cases of trafficking.®® The States should make it possible to infer the
possessor’s knowledge that an object has been trafficked on the basis of objective
factual circumstances including that the cultural property is registered as stolen or
lost in a publicly accessible database.® Sanctions for all the above criminal offences
should be ‘proportionate, effective and dissuasive’® The States can also consider
the adoption of administrative sanctions, such as bans, disqualifications and the
revocation of licences.®® The case of corporate liability is also covered: “The States
should consider introducing or extending liability (criminal, administrative or
civil in nature) of corporations or legal persons’ and ‘proportionate, effective and
dissuasive sanctions for corporate offences of trafficking in cultural property and
related offences, including fines, bans or disqualifications, revocation of licences
and revocation of benefits, including tax exemptions or government subsidies,
where possible’®
78  Guidelines 25, 39, 46.
79  Guideline 5.

80  Guideline 6.

81  Guideline 7.

82  Guideline 8.

83  Mackenzie (2011) 144.
84  Guideline 17.

85  Guideline 18.

86  Guideline 19.

87  Guideline 20.

88  Guideline 22.

89  Guidelines 23-24.
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3.3. Anti-Money Laundering Regulations

The art market appears to be a fertile ground for money laundering.*® This
term refers to the process of converting illegally-obtained assets — the proceeds
of criminal activity, which may include fraud, corruption and drug dealing -
into apparently clean funds. This is done by disguising the sources of money,
changing its form, or moving the funds to a place where they are less likely to
attract attention.

As far as cultural property is concerned, the process usually involves the
purchase of a cultural object by an anonymous buyer in cash earned by criminal
activity. To recover the investment, the buyer then sells the item to another actor,
thereby avoiding the payment of fees or the obligation to report and maintaining
anonymity. Examples include Brazilian financier Edmar Cid Ferriera, the founder
and former president of Banco Santos, who acquired dozens of masterpieces
with illegally obtained funds from Banco Santos, and Malaysian Prime Minister
Najib Razak, who used money from the Malaysian sovereign wealth fund to buy
valuable paintings.”® There are also examples of works of art bought and sold
by international criminal groups with profits made from drugs trafficking. The
proceeds of sale will appear to be derived from a legitimate activity.”* Given that
these profits can be used to support further criminal activity, the acquisition of
art by criminals is not a threat to art itself; the problem arises when art is bought
using criminally earned money.

Moreover, the art market allows the laundering of objects obtained on the black
market, especially illicitly excavated antiquities, and of tainted money through an
art deal, such as a fictitious auction.”® The Medici case is illustrative. Art dealer
Giacomo Medici orchestrated and managed an international laundering scheme
from the free port of Geneva. He attached a false provenance (or ownership
history) to the antiquities that the dealer’s associates had illegally excavated in
Italy. Based on this falsified information, Medici secured legal Swiss export papers
for exporting these items to Ferreira the United Kingdom, the United States and
other countries where they were sold. On the other hand, ‘straw men’ arranged
by him purchased the objects using the money he had provided. Laundered of
their black-market origin, the antiquities were then returned to Switzerland, from
where Medici could resell them to good-faith collectors with a new documented
provenance.”

A number of characteristics explain why the art market is vulnerable to
money laundering. The first characteristic is that, as mentioned above, the market
ensures anonymity and lacks transparency. Not only sellers and buyers are often
unknown to each other; the deals are usually closed through the use of one or
more agents, intermediaries and off-shore companies. This opacity applies also
to the provenance of cultural objects and of the money paid. Another important

90  On the susceptibility of the art market to money laundering see Bowman (2008); and De
Sanctis (2013).

91  Hufnagel and King (2020) 137.

92 Ulph and Smith (2012) 63, 101.

93  Van Duyne, Louwe and Soudijn (2015) 80.

94  Steiner (2017) 361.
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characteristic is that cultural objects such as paintings and drawings can be easily
transported, concealed, stored and moved across borders. Furthermore, the items
often have a high price that can increase rapidly over time, meaning that profit
can be gained through the act of short-term money laundering actions. Also, the
value of artwork can be easily inflated.”” Finally, the use of off-shore companies
and free ports further facilitates the goals of those seeking to launder money.”

In sum, trafficking in cultural objects often occurs alongside with money
laundering. However, money laundering is subject to a burden of proof that is
easier to comply with and for which stricter sanctions are imposed. In such cases,
the criminal case is likely to be recorded as a money laundering case and not as a
case of illicit trade in cultural goods.*”

As noted above, the art market is not devoid of legal regulation. The laws in
place include laws governing general business practice, VAT and criminal law
rules, import and export restrictions, regulations on art hijacked by Nazis and
endangered species of flora and fauna. The market itself provides restrictions on
art market operators through contract and codes of ethics. The problem, therefore,
is that, unlike other markets,” the art market lacks anti-money laundering rules.
In effect, in many countries it is possible to buy an art object for e.g. 1millionUS$
and ship it abroad without the need to prove the identity. The reason is that art
is regarded as non-financial asset and therefore lacks the regulation and rigid,
standardized controls that are in place for the financial sector.”” However, this
state of affairs is evolving in many countries. In effect, in light of concerns
relating to money laundering and terrorist financing, various steps have been
taken to expose art market operators to more effective and efficient controls
and regulations - notably anti-money laundering rules — and to penalties or
administrative sanctions for infringements. The objective of these initiatives is to
bring art market operators within the ‘regulated sector’ and ultimately to increase
transparency in the art market.

As discussed above, the UN Security Council has adopted a number of
resolutions aimed at preventing terrorist groups from generating income from
looting and smuggling of cultural heritage objects.'® It has therefore called upon
UN Member States ‘to introduce effective national measures at the legislative
and operational levels [...] including the possibility of identifying [unlawful
trafficking in cultural objects and any other related offences] that may benefit
organized criminal groups, terrorists or terrorist groups, for serious crimes in
accordance with Article 2(b) of the UNTOC’'" Moreover, the Security Council
asks member States to consider adopting measures aimed at requiring museums

95  Hufnagel and King (2020) 136-140; and Steiner (2017) 363.

96  The ways in which offshore companies can be used to transfer assets outside of legal regulations
were exposed by the Panama Papers (referring to the 2016 leak of files from the Panamanian
law firm Mossack Fonseca). The Panama Papers demonstrated the possible use of cultural ob-
jects as an asset to evade taxes and launder money. Reyburn (2016).

97  EU Commission (2019) 83.

98  Businesses like casinos, gem dealers and banks must report suspicious financial activity to regu-
lators. Cohen (2013).

99  Kouvelas (2018).

100 Resolution 2199 (2015) para. 16.

101  Resolution 2347 (2017) para. 9.
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and market participants to comply with standards of provenance documentation
and differentiated due diligence.'”> This means that the Security Council has
asked UN Member States to restraint the freedom traditionally enjoyed by art
trade dealers.

At the European level, the issue of money laundering has been addressed
by two conventions of the Council of Europe'® and a series of EU directives.'*
However, the issue of money laundering in the art market has been specifically
addressed only by the Fifth Anti-Money Laundering Directive, namely EU
Directive 2018/843 of 30 May 2018,'* which had to be implemented by EU
Member States by 20 January 2020. This Directive has introduced substantial
improvements to better equip EU Member States to prevent the financial system
from being used (and abused) for money laundering and for funding terrorist
activities. In particular, Directive 2018/843 targets money laundering in the
art market. Previously, this was absent from the list of industries susceptible of
criminal exploitation. Article 1(c) of the Fifth Directive brings the following
market operators within the remit of the regulated sector: ‘persons trading or
acting as intermediaries in the trade of works of art, including when this is
carried out by art galleries and auction houses, where the value of the transaction
or a series of linked transactions amounts to EUR 10.000 or more’ and ‘persons
storing, trading or acting as intermediaries in the trade of works of art when
this is carried out by free ports, where the value of the transaction or a series of
linked transactions amounts to EUR 10.000 or more. Moreover, according to the
principles ‘Know Your Customer’ and ‘Enhanced Due Diligence’ enshrined in the
Fifth Anti-Money Laundering Directive, art market participants must undertake
initial and ongoing client due diligence by verifying the identity of anyone
purchasing a work of art worth EUR 10,000 or more (including true beneficiaries
of corporate clients), as well as the source of their funds.’®® Market operators
must also document every transaction carefully and keep records, and establish
internal risk assessment and anti-money-laundering policy. Members of the art
industry must educate themselves and their staff in respect of the law and their
enhanced duties. Directive 2018/843 therefore encourages a risk-based approach
to transactions, meaning that art market participants have the responsibility of
gathering information about the customer and the transaction to understand the
risks involved and mitigate them. Additionally, should they have any suspicion or
reasonable grounds for believing or knowing that a person is engaged in money

102 Ibidem, para. 17(b) and (g).

103 Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from (8 Novem-
ber 1990), and the Convention on Laundering, Search, Seizure and Confiscation of the Pro-
ceeds from Crime and on the Financing of Terrorism (16 May 2005).

104 Asareminder, under EU law, regulations are directly binding on all member the States without
the need to be transposed into national law, whereas directives set forth thresholds and goals
that must be reached along with deadlines for member the States to implement the directives
into their own national laws.

105 Directive (EU) 2018/843 of the European Parliament and of the Council of 30 May 2018
amending Directive (EU) 2015/849 on the prevention of the use of the financial system for the
purposes of money laundering or terrorist financing.

106 The EUR 10,000 rule can also apply to ‘a series of linked transactions’ and to any payment
method.
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laundering, market professionals should inform the competent authorities. The
Member States shall ensure that breaches of these requirements are subject
to effective, proportionate and dissuasive measures or sanctions, including
imprisonment, fines, or suspension (or removal) of authorization to carry on
business.

In the area of money laundering a decisive role is also played by the Financial
Action Task Force (FATF), an inter-governmental body established in 1989.'"
The objective of FATF is to protect the integrity of the international financial
system by establishing standards and promoting the implementation of legal and
operational measures for combating money laundering, terrorist financing and
other related threats. FATF develops non-binding recommendations, monitors
the progress of Member States in implementing recommended measures through
on-site reviews and analysis of their legislative and regulatory frameworks,
identifies shortcomings at national level, and reviews money laundering and
terrorist financing techniques. Though the FATF does not have the ability to
pursue punishments or reforms on its own, it encourages its members to adopt
countermeasures against uncooperative States.'”® With its recommendations, the
FATF has encouraged the States to increase transparency and controls in various
sectors. The impact of FATF is therefore indirect.'”

The FATF has not issued guidelines for the art market. If they were, it would
help the States to regulate the activities of art market operators and regulators
worldwide with a view to closing avenues for terrorist financing and the illicit
trade in cultural objects.'"

Nevertheless, it is important to note that the FATF issued a risk assessment
report on Switzerland in December 2016 whereby it acknowledged the existence
of risks associated to money laundering and terrorist financing related to the art
market. With this report the FATF recognized that Switzerland took into account
FATF recommendation of 2012 for the revision of the Swiss Criminal Code and
the Federal Act on Combating Money Laundering and Terrorist Financing. The
latter currently applies to any natural and legal person engaged in trading goods
commercially and accepting cash payments, a notion that encompasses all art
market operators. FATF also praised the measures put in place to check the origin
of cultural objects, even in cases when they are stored in free ports.'"! On the other
hand, the FATF recognized that surveillance and reporting obligations apply only
in case of cash payments above CHF 100.000 (even if received in small amounts).
This threshold was considered too high. As a result, the report concluded that the
risk-reduction measures enacted by the Swiss Government were not sufficient to
establish overall transparency in the Swiss art market.

Finally, it must be noted that guidelines aimed at making the art industry less
susceptible to money laundering have been developed by two Swiss-based non-

107  Currently, 39 The States are members of the FATFE.

108 See at: http://www.fatf-gafi.org/about/.

109  Ulph and Smith (2012) 72.

110 Burroughs (2019) 1092-1095.

111  Following the 2016 revision of the Customs Order, now free ports authorities are under an ob-
ligation to identify warehouse holders and keep an inventory of any object, including artworks,
which is stored in warehouses with information concerning ownership and provenance. Giroud
and Lechtman (2015).
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State entities, the Basel Institute on Governance''* and the Responsible Art Market
Initiative (RAM)."* Generally speaking, the guidelines issued by these entities
direct art market businesses to apply a risk-based approach and to comply with
standards concerning the identification of clients, the provenance of art objects
and of funding, the reporting of suspicious transactions, and record-keeping. The
overall objective of these entities is to help the art businesses to become familiar
with their legal duties and to avoid being exploited by traffickers and criminals. As
such, the soft-law standards adopted by these bodies are intended to complement
the existing legal framework of State-imposed regulation.

Generally speaking, the instruments examined in this section - including
FATF recommendations - have led many States to adopt or amend national
legislation, including important market States."** As said, in Switzerland the
criminal code and the Anti-Money Laundry Act has been revised following the
2012 FATF Recommendations."”® Within the European Union, despite Brexit,
the United Kingdom adopted the Money Laundering and Terrorist Financing
(Amendment) Regulations in 2019 in order to implement Directive 2018/843."'¢
Luxembourg unilaterally transposed some elements of the Fifth Anti-Money
Laundering Directive five years ahead of time following a national risk assessment
related to its free port.'"”

3.4. The Convention on Offences Relating to Cultural Property

The Convention of the Council of Europe on Offences Relating to Cultural
Property of 2017 (hereinafter 2017 CoE Convention’)!*® represents a further
proof that the trafficking in cultural objects cannot be addressed only by a cultural
heritage law approach.

This new convention is currently the only international treaty with a focus
on the criminalization of the illicit trade in cultural property.'" Specifically,
the 2017 CoE Convention is the only treaty providing for a comprehensive
and coherent set of rules targeting the various segments of the illicit trade in
cultural property: (i) theft, (ii) unlawful excavation and removal, (iii) illegal
importation and exportation, (iv) acquisition, (v) placing on the market, (vi)

112 The Basel Institute on Governance adopted the ‘Basel Art Trade Anti-Money Laundering Prin-
ciples’ in 2018. These Principles draw on the Basel Art Trade Guidelines originally issued in
2012. See at: https://baselgovernance.org/.

113 RAM has adopted the ‘Guidelines on combatting money laundering and terrorist financing’
and the ‘Art Transaction Due Diligence Toolkit. See at: http://responsibleartmarket.org/.

114 In the United States, a bill titled the ‘Tllicit Art and Antiquities Trafficking Prevention Act’ was
introduced in the House of Representatives in May 2018. The bill sought to apply the Bank
Secrecy Act (BSA) to dealers in art and antiquities. The BSA establishes record keeping and
reporting requirements for national banks, federal savings associations, federal branches, and
agencies of foreign banks. However, the bill did not pass. Nicyper and Bursey (2019).

115 Giroud and Lechtman (2015).

116 Explanatory Memorandum to the Money Laundering and Terrorist Financing (Amendment)
Regulations in 2019 (available at: https://www.legislation.gov.uk/uksi/2019/1511/contents/
made), which emphasize that the EU directives on money-laundering have been influenced by
FATF recommendations (paras. 2.2, 7.2-7.3).

117 EU Commission (2019) 99.

118 Adopted on 19 May 2017. This is intended to supersede and replace another convention of the
CoE with the same name, which was adopted in 1985 but which has never entered into force.

119  Article 1(1) of the 2017 CoE Convention.
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falsification of documents, (vii) the unlawful removal, in whole or in part, of any
elements from movable or immovable cultural property, and (viii) the intentional
aiding or abetting the commission of criminal offences.'® Moreover, the 2017
CoE Convention includes articles on the liability of legal persons involved in
criminal offences.'? It also calls on the States to establish ‘effective, proportionate
and dissuasive’ sanctions and to set out specific aggravating circumstances.'?
Sanctions include criminal and administrative penalties such as imprisonment
and monetary sanction for individuals, administrative sanction and civil liability
for legal persons. This treaty also provides for the seizure and confiscation of
proceeds derived from criminal offences, or property whose value corresponds
to such proceeds.'” Finally, the 2017 CoE Convention sets out provisions for
the prevention of criminal activities at the national and international levels.'**
According to these provisions the participating States should establish inventories
or databases of cultural objects belonging to the national patrimony, introduce
import and export control procedures, and set out due diligence provisions for
the persons involved in the trade in cultural objects. In addition, the 2017 CoE
Convention requires that free ports are not used to store wrongfully transferred
cultural objects.'*

It can be concluded from this brief examination that the 2017 CoE Convention
aims at filling in the gaps of individual national criminal justice systems. Too
often these loopholes have been exploited by criminals and unscrupulous
professionals not only to avoid regulation and detection, but also to transport
cultural objects to the jurisdictions where the ownership status of the objects
could be legalized by abusing the rules on good faith acquisition.'*

Despite its merits and its potential,’”” the 2017 CoE Convention has yet to
enter into force.'*®

4. THE COMPONENTS OF EFFECTIVE REGULATORY SYSTEM FOR
INTERNATIONAL ART MARKET

The preceding sections have demonstrated that (i) the illicit trade in cultural
property has a devastating effect on the cultural heritage of nations; (ii) the illicit
trade in cultural property runs in parallel and (often) feeds the licit market in art
and antiquities; and (iii) a comprehensive international legal framework has been

120 Articles 3-11.

121  Article 13-14.

122 Articles 14-15.

123 Article 14.

124  Articles 20 and 21.

125  Article 20(k).

126  Fincham (2019) 304, 321-322.

127 'The 2017 CoE Convention has a great potential because it has been open for signature to any
country in the world (Mexico was one of the first State to ratify the convention) and because,
once it will enter into force, it will apply to all the 47 CoE Member States (which include source,
market and transit States).

128  As of November 2020, it has been ratified by 2 States and signed by 10 States. According to its
Article 27(3), it will ‘enter into force on the first day of the month following the expiration of a
period of three months after the date on which five Signatories, including at least three member
States of the Council of Europe, have expressed their consent to be bound by the Convention in
accordance with the provisions of the preceding paragraph’
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put in place in order to prevent and fight against the illicit trafficking in cultural
objects and related activities.

The foregoing analysis also allows to delineate the steps that should be taken
by every State to develop an effective and eflicient regulatory system aimed at (i)
preventing and curtailing the trafficking in cultural objects and related offences,
(ii) ensuring that the art market is not exploited by criminals or unscrupulous
operators, and (iii) contributing to the efforts deployed by the international
community to address the trafficking in cultural objects and related offences.

Given that the (licit and illicit) trade in cultural objects are transnational and
composite phenomena, it is submitted that the States should take - at least — the
following actions.

1. The States should ratify and / or implement the international legal instruments
indicated in sections 2 and 3 of the present study. Accordingly, the States should
introduce the following measures:

- import restrictions. EU Member States have this obligation following
the adoption of Regulation 2019/880. Non-EU States should enact rules
prohibiting the entering into their territory of the objects that are not ac-
companied by the export certificate prescribed by the legislation of the
country of exportation or any other documentation proving that the ob-
ject concerned has a licit provenance. The reason is that source nations
can counter the illicit trafficking only with the collaboration of market
nations. The practice demonstrates, however, that many market countries
consider lawful the importation of cultural objects even if these have been
exported in breach of the legislation of the country of exportation. The
assumption is that controls should already have been carried out at the
exportation.

- due diligence requirements for the actors. The basic due diligence re-
quirements for purchasers (including museums and collectors), art mar-
ket professionals (including dealers, auctioneers, gallery owners, museum
curators, experts, conservators and restorers), as well as the businesses
and persons that provide services for such professionals (such as the free
ports) include: client ID checks, research of the artwork’s ownership and
provenance, examination of the form and structure of the transaction, as
well as the source of funds. Market operators should also maintain a reg-
ister recording information of all transactions. Stakeholders must decline
the transaction and report to the relevant authorities if suspicion or rea-
sonable grounds for knowing that the counterpart is engaged in an illicit
activity emerge as a result of due diligence checks.

- effective, proportionate and dissuasive penalties (criminal or administra-
tive) to be imposed on the natural or legal person held liable for the illicit
trade in cultural property or for any related offence; for the deterrent effect
to be most effective, the risk of detection and the certainty and severity of
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punishment must be high; penalties for legal persons might include fines,
bans or disqualifications, revocation of licences and revocation of benefits.

2. The States with a well-developed approach towards the illicit trade and related
offences should liaise with other States, directly or through the competent in-
ternational organizations, in order to promote their strategies and inspire other
States in the development of their national approach.'®

3. The States should create a specialised law enforcement unit; this should be en-
dowed with sufficient funds and manpower to monitor online markets effective-
ly.”** The ate should also establish an office of cultural heritage crimes prosecutors
to bring cases against natural and legal persons who commit crimes through the
art market. Each State should also establish methods to ensure the cooperation
between their specialized bodies with the relevant authorities of foreign coun-
tries."*!

4. The States should develop procedures and rules to ensure the collection, analy-
sis and dissemination of data and statistics on offences relating to cultural prop-
erty disaggregated, for instance, by type of crime, type of object, market value and
country of provenance. This action is essential to highlight threats and vulner-
abilities facing the State and to tailor adequate preventive and repressive meas-
ures. The States should establish pathways to share data between domestic law
enforcement officers and foreign authorities.

5. The States should adopt legislative measures, individually or within the most
relevant international organisations, to impose obligations on online marketplac-
es tailored to address the trade in trafficked objects.

6. The States should help source countries, individually or in cooperation with
other States or international organizations, to (i) develop and enforce a protec-
tive regime for their cultural heritage, (ii) raise awareness among the population
about the value of their heritage and the losses and the sanctions that derive from
the looting of such heritage, and (iii) develop and provide training for law en-
forcement officers.

7. The States should address the lack of awareness (or the wilful blindness) of art
market operators about the losses caused by the illicit trade in cultural objects
and the offences related to it. It appears that market participants often delude
themselves by denying the causal connection between the funds they put into the
market, on the one hand, and the cultural losses occurring in source countries,
on the other, or by arguing that they rescue trafficked objects by buying them.
Companies that can facilitate the illicit trade should also be addressed, including

129 See also EU Commission (2019) 212.

130 The Italian Carabinieri (Carabinieri del Reparto Operativo Tutela Patrimonio Culturale), Italy’s
elite police cultural heritage protection unit, could work as a model in this respect.

131 See also EU Commission (2019) 202.
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postal services , transfer firms, diplomatic and military staff, insurance compa-
nies, etc.'”?

8. The Member States of the FATF should request the organization to generate
a report to identify money laundering and terrorist financing vulnerabilities re-
lated to the art market.

9. The States should consider offering research grants for studies on illicit traf-
ficking, its root causes, and other offences related to cultural property, as well
as research on the positive effects (also in economic terms) stemming from the
protection of cultural property.

All in all, the above proposals for action focus on both, the prevention and
criminalisation and aim at:
- controlling and regulating the demand sides of the art market;
- reducing the opacity of the art market;
- pursuing and punishing thieves, looters, traffickers, as well as sellers an-
buyers, be they complicit or negligent;
- investigating and punishing corruption, fraud and money-laundering;
and ensuring the seizure of wrongfully removed objects — and ultimately
the restitution.

REFERENCE LIST
Baker, A., and Anjar M. (2012). ‘Syria’s Looted Past: How Ancient Artifacts Are Being
Traded for Guns, Time, 12 September 2012.

Blake, J. (2020). “Trafficking in Cultural Property; in Carstens, A.-M., and Varner, E.
(eds.), Intersections in International Cultural Heritage Law, Oxford, 157-180.

Bowman, B.A. (2008). “Transnational Crimes against Culture. Looting at Archaeological
Sites and “Grey” Market in Antiquities; Journal of Contemporary Criminal Justice, 225-242.

Brodie, N. (1999). ‘“The Concept of Due Diligence and the Antiquities Trade, Culture
without Context, No. 5, 12-15.

Brodie, N. (2020). ‘Restorative Justice? Questions Arising Out of the Hobby Lobby
Return of Cuneiform Tablets to Iraq, Revista Meméria em Rede, 12, 87-109.

Burroughs, T. E. (2019). ‘US and EU Efforts to Combat International Money Laundering
in the Art Market Are No Masterpiece, Vanderbilt Journal of Transnational Law, 52(4),
1061-1096.

Cohen, P. (2013). “Valuable as Art, but Priceless as a Tool to Launder Money’, The New
York Times, 12 May 2013, available at: https://www.nytimes.com/2013/05/13/arts/design/
art-proves-attractive-refuge-for-money-launderers.html.

De Sanctis, EM. (2013). Money Laundering through Art. A Criminal Justice Perspective,
Dordrecht/London.

Durney, M., Proulx, B. (2011). ‘Art Crime: A Brief Introduction, Crime Law and Social
Change, 115-132.

132 See also EU Commission (2019) 203.

-58 -

Efrat, A. (2012). Governing Guns, Preventing Plunder: International Cooperation against
Illicit Trade, Oxford.

EU Commission (2019), Final Report, Tllicit Trade in Cultural Goods in Europe.
Characteristics, Criminal Justice Responses and an Analysis of the Applicability of
Technologies in the Combat against the Trade), available at: https://op.europa.eu/en/
publication-detail/-/publication/d79a105a-a6aa-11€9-9d01-01aa75ed71al.

Fincham, D. (2019). “The Blood Antiquities Convention as a Paradigm for Cultural
Property Crime Reduction, Cardozo Arts and Entertainment Law Journal, 299-336.

Fisk, R. (2015). ‘Isis Profits from Destruction of Antiquities by Selling Relics to Dealers -
And Then Blowing Up the Buildings They Come from to Conceal the Evidence of Looting,
The Independent, 3 September 2015.

Frigo, M. (2018). ‘Approaches Taken by the Security Council to the Global Protection of
Cultural Heritage: An Evolving Role in Preventing Unlawful Traffic of Cultural Property,
Rivista di diritto internazionale, 1164-1181.

Gerstenblith P. (2000-2001), “The Public Interest in the Restitution of Cultural Objects,
Connecticut Journal of International Law, 197-246.

Gerstenblith, P. (2007-2008). ‘Controlling the International Market in Antiquities:
Reducing the Harm, Preserving the Past, Chicago Journal of International Law, 169-195.

Gerstenblith, P. (2020a). “The Disposition of Movable Cultural Heritage, in Carstens, A.-M., and
Varner E. (eds.), Intersections in International Cultural Heritage Law, Oxford, 17-55.

Gerstenblith, P. (2020b). ‘Theft and Illegal Excavation, in Francioni, F, and Vrdoljak, FA.
(eds.), The Oxford Handbook of International Cultural Heritage Law, Oxford, 200-226.

Giroud, S., and Lechtman, D. (2015). ‘Art, Money Laundering and Terrorist Financing:
New Developments in Swiss Law’, International Bar Association, 29 September 2015,
available at: https://www.ibanet.org/Article/Detail.aspx? ArticleUid=1955a8f5-bdaa-
447d-9b57-a95309cf350a.

Green, E. (2017). ‘Hobby Lobby Purchased Thousands of Ancient Artifacts Smuggled
Out of Iraq), The Atlantic, 5 July 2017.

Hufnagel, S., and King, C. (2020). ‘Anti-Money Laundering Regulation and the Art
Market, Legal Studies, 131-151.

Kouvelas, P. (2018) ‘Money Laundering through Art: What All Stakeholders Must Know,
Private Art Investor, 30 April 2018, available at: https://privateartinvestor.com/art-
business/money-laundering-through-art-what-all-stakeholders-must-know823/.

Lavorgna, A. (2015). ‘Organised Crime Goes Online: Realities and Challenges, Journal of
Money Laundering Control, 153-168.

Mackenzie, S. (2005). Going, Going, Gone: Regulating the Market in Illicit Antiquities,
Leicester.

Mackenzie, S. (2011). Ulicit Deals in Cultural Objects as Crimes of the Powerful, Crime
Law and Social Change, 133-153.

Mackenzie, S. (2019). ‘White-Collar Crime, Organised Crime and the Challenges of
Doing Research on Art Crime, in Hufnagel, S., and Chappell, D. (eds.), The Palgrave
Handbook on Art Crime, London, 839-853.



Manacorda S. (2011), ‘Criminal Law Protection of Cultural Heritage: An International
Perspective, in Manacorda, S., and Chappell, D. (eds.), Crime in the Art and Antiquities
World. Illegal Trafficking in Cultural Property, New York, 17-48.

Merryman, H.J. (1986). “Two Ways of Thinking about Cultural Property, American
Journal of International Law, 831-853.

Négri, V. (2015). ‘Legal Study on the Protection of Cultural Heritage through the
Resolutions of the Security Council of the United Nations - Cultural Heritage through
the Prism of Resolution 2199 (2015) of the Security Council, available at: https://www.
obs-traffic.museum/node/15691.

Nicyper, D., and Bursey, L. (2019). ‘How Anti-Money Laundering Legislation Could
Impact the Art Market,, Artsy, 30 April 2019, available at: https://www.artsy.net/article/
artsy-editorial-anti-money-laundering-legislation-impact-art-market.

Polner, M. (2019). ‘Preventing Illicit Trafficking of Cultural Objects: A Supply Chain
Perspective, in Hufnagel, S., and Chappell, D. (eds.), The Palgrave Handbook on Art
Crime, London, Palgrave Macmillan, 769-793.

Reyburn, S. (2016), ‘What the Panama Papers Reveal About the Art Market, The New
York Times, 11 April 2016.

Roselli, S. (2016). ‘Des biens pillés en Syrie saisis aux Ports Francs, Tribune de Genéve, 2
December 2016.

Shelley, LL. (2014). Dirty Entanglements. Corruption, Crime, and Terrorism, Cambridge.
Steiner, K.L. (2017). ‘Dealing with Laundering in the Swiss Art Market: New Legislation and Its
Threat to Honest Traders, Case Western Reserve Journal of International Law, 351-372.

Ulph, J., and Smith, 1. (2012). The Illicit Trade in Art and Antiquities, Oxford.

Van Duyne, P.C., Louwe, L., and Soudijn, M. (2015). ‘Money, Art, and Laundering:
Coming to Grips with the Risks; in Kila, J.D., and Barcells, M. (eds.). Cultural Property
Crime, Leiden, 79-95.

MAKSLAS UN ANITKVARO PRIEKSMETU
PELEKA TIRGUS REGULESANA
UN LIKUMIBAS NODROSINASANA TAJA

Donna Jeitsa (Donna Yates ') un Diana Bérzina

KOPSAVILKUMS. Tirgus dalibnieki darbojas gan likumiga, gan
nelikumiga makslas un antikvaro priek$metu tirgt. Pétijuma guts
apliecinajums, ka visos piedavdjuma un pieprasijuma kédes posmos
vienlaikus pastav gan likumibas, gan nelikumibas elementi. Makslas un
antikvaro priek§metu tirgus ir ta déveétais pelékais tirgus, kas apgratina
ta tiesisko regulésanu un tiesibaizsardzibas iestazu darbu taja. Gadu
desmitiem tirgus dalibnieki un makslas un antikvaro priek$émetu
tirdznieciba ir palavusies uz tirgus pasregulaciju jeb automatisko
regulaciju, argumentéjot, ka priekSmetus, kuriem ir labaka izcelsme,
pardot ir vieglak, un ka pircéji izvairas no apSaubamiem pardevéjiem, tacu
pieradijumi $os argumentus neapstiprina, un tirgus pats nekontrolé taja
notieko$o. Saja raksta autores analizés, kadél pasregulacija nedarbojas,
ka ari sniegs vairakus ierosinajumus, ka Eiropa varétu rikoties turpmak
§1 tirgus regulésanas joma, neaprobeZojoties vien ar priek$metu importa
un eksporta kontroles pasakumiem. Pamatojoties uz Eiropas Komisijas
finanséta pétijjuma gaita iegutajiem datiem, turpmakai ricibai autores
ierosina tris ricibas virzienus: izstradat politiku, kuras pamata nav tirgus
pasregulacijas princips, izstradat jaunas tehnologijas tiesibaizsardzibas
iestazu funkciju veik$anai, kuras batu nemtas véra faktiskas operativas
vajadzibas, un parskatit ekspertu lomu $o tirgu peléka rakstura uzturésana.
Lai regulétu peléko tirgu un uzturétu taja kartibu, ir jamaina pieeja un
jaatbalsta tadas pétijumu un sadarbibas infrastruktaras izveide, kas
sekmétu inovativu praksi un politisko nostadnu izstradi.

1. IEVADS

Viena no primarajam makslas un antikvaro priek§metu tirgus problémam ir
ta, ka tas ir pelékais tirgus. Sis apstaklis bitiski apgritina ta kontroli. Ja vélamies
izstradat iedarbigus reguléjuma pasakumus nelikumigas makslas un antikvaro
priek§metu tirdzniecibas un citu makslas un antikvaro priekSmetu tirgi
sastopamo noziedzigo nodarijumu apkarosanai, ir svarigi zinat $os “pelékos”
aspektus un pieveérsties tiem apstakliem, kuri sniedz aizsegu noziedzniekiem un

1 Dr Donna Jeitsa ir asociéta profesore Mastrihtas Universitates Kriminaltiesibu un kriminolo-
gijas fakultaté. Vinas pétnieciskas intereses skar kultaras un makslas priek§metu nelikumigo
starptautisko tirdzniecibu, noziedzibu, kas saistita ar kultaras mantojuma priek§metu tirdznie-
cibu un amatpersonu noziedzibu. Eiropas Pétniecibas padome nesen Dr Jeitsai pieskira 1,5 mil-
jonu eiro lielu dotaciju pétijumam par to, ka prieksmeti ietekmé noziedznieku tiklus, ipasu
uzmanibu pievérSot tadiem priek$metiem ka makslas un antikvarie priek$meti, fosilijas, ka ari
reti un kolekcionéjami savvalas dzivnieki. Vina vélas noskaidrot, kas ir tie aspekti, kas rosina
cilvékus iegadaties $adus pretlikumigi kolekcionéjamus priek$metus, ka vini ar tiem apietas un
ka sie priek$meti var sekmét noziedzibu.
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Akadémiskos pétijjumos par noziedzibu jédzienam “pelékums” ir divas
definicijas. Pirma definicija raksturo pelekumu ka grati nosakdmu zonu, kas
eksisté starp diviem pretéjiem ricibas modelu poliem. Sads formuléjums liek
saprast, ka pastav viens ricibas veids, kur$ ir likumigs, étisks vai atbilstigs, un
otrs — tads, kurs$ ir nelikumigs, neétisks un neatbilstigs, turklat abus Sos veidus
reglamenté tiesibu akti, kultiras normas vai étikas vadlinijas. Saja situacija
pelékaja zona var pastavét ricibas modelis, kas saskana ar tikko minétajam
normam un tiesibu aktiem nav klasificéjams nedz ka likumigs vai nelikumigs,
nedz étisks vai neétisks. Saskana ar otru pelékuma jédziena traktéjumu, it ipasi
saistiba ar tirgiem, tas raksturots ka nelikumigu un likumigu, un tiru vai netiru
darbibu vai priekSmetu sajaukums, ka rezultata izveidojusies situacija nav nedz
pilniba tira, nedz pilniba netira. Tapat ka, melnai un baltai krasai sajaucoties,
izveidojas peléka krasa, vairs nav iespéjams noskirt arl nelikumigo/netiro no
likumiga/netira. Lai to definétu tie§aka konteksta ar tirgiem, pelékuma pirma
definicija izpauzas situacija, kad pastav pareizs funkcionésanas veids, bet mums
vél nav zinams, kads tas ir, savukart pelekuma otra definicija nozime, ka pareizais
un nepareizais ir neatgriezeniski sajaukusies.

Makslas un antikvaro priek$metu tirgti ir vérojamas abas pelékuma definicijas
(skat. Mackenzie and Yates, 2017). Ja visu tirgl pieejamo — likumigo un nelikumigo
- makslas un antikvaro priek§metu piegades avoti ir sajaukusies, tas noved pie ta,
ka nav iesp&jams atskirt likumigus un atlautus priek$metus no nelikumigiem un
neatlautiem. Tirga valdosa neparskatamu darfjjumu izplatiba un nepietiekamas
priek§metu izcelsmes parbaudes, ka arl anonimitate liedz noskaidrot visu
pardosana eso$o makslas un antikvaro priek§metu izcelsmi un sniedz iespéju
legalizét (lai gan ne pilniba) nelikumigus un neatlautus priek$metus. Turklat
tirgus dalibnieku aprindas valda izteikta nevienpratiba attieciba uz to, kas ir
uzskatams par étisku ricibu, turklat izpratne par $o jautdjumu pastavigi mainas.
Tas rada vidi, kura darfjjumus nelikumiga tirga ir gandriz neiespé&jami klasificét ar
tadiem jédzieniem ka “pareizi” vai “nepareizi’.

Akadémiskie pétijumi liecina, ka visos makslas un antikvaro priek$metu
tirgus piedavajuma un pieprasijuma kédes posmos vienlaikus pastav gan
likumibas, gan nelikumibas elementi (Massy, 2008; Mackenzie and Yates, 2017).
Pagreizéjas politiskas nostadnes nesniedz pietiekamus noradijumus, lai konkrétas
tirgus darbibas butu iespéjams klasificét ka pareizas vai nepareizas, un tadé]
virkne tirgus dalibnieku atbilstibas jautajumu trakté radosi, nodrosinot atbilstibu
tiesibu aktu vai normu burtam, vienlaikus parkapjot to garu (McBarnet, 2003).
Tas veélreiz apliecina, ka ir nepieciesami labaki reguléjuma mehanismi. Saja
raksta autores analizés, ka pievérsties §1 peléka tirgus reguléSanai un atbilstibas
nodrosinasanai taja, izmantojot tris ricibas virzienus: (1) tada tiesiska reguléjuma
izstrade, kura pamata nav tirgus pasregulacijas princips, (2) atbalsta snieg$ana
un (3) tadu jaunu tehnologiju nodrosinasana kartibas uzturé$anai tirgd, kuru
izstradé ir nemtas véra faktiskas operativas vajadzibas un ekspertu loma tirgus
pelékuma uzturésana.
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2. DATU VAKSANA

Saja pétijuma izmantotie dati tika ieg@iti 2018. un 2019. gada Eiropas
Komisijas finanséta pétijjuma “Kultaras priek§metu nelikumiga tirdznieciba
Eiropa: raksturojums, kriminaltiesiska riciba un nelikumigas tirdzniecibas
apkaro$anai nepieciesamo tehnologiju izmantojamibas analize” (Illicit Trade
in Cultural Goods in Europe: Characteristics, criminal justice responses and
an analysis of the applicability of technologies in the combat against the trade)
(Brodie et al. 2019). Si pétijuma primarais mérkis bija izpétit kultiiras priek$metu
neat]auto importu un eksportu no ES, ka ari to apriti ES teritorija, ipasu uzmanibu
pievér$ot pamatinformacijas noskaidro$anai par $is tirdzniecibas raksturu, proti,
kada veida priek$meti tiek tirgoti un kada apmera, ka ari $aja joma darbojosos
noziedznieku izmantotas darba metodes. Otrs meérkis bija izvértét jaunu
tehnologiju lomu neatlauto kultiiras priek§metu atklagana Eiropa un informacijas
apmainas pilnveido$ana starp dazadam par nelikumigas tirdzniecibas novér§anu
atbildigajam iestadém.

Sis informacijas iegSanai tika izmantota jaukta metodologija, kas
ieklava atbilstigas literataras izskatiSanu, intervijas ar tirga stradajoSajiem,
ka ari ekspertiem, veél citu tirgus profesionalu un ekspertu tiessaistes aptauju,
kultaras priekSmetu tie$saistes tirgu atru analizi un konkrétu gadijumu izpéti.
2018. gada notika 36 intervijas, lielakoties ar Eiropas tiesibaizsardzibas un
muitas iestazu specialistiem, kuri specializéjas $aja joma. Aptauja, kura ilga
seSarpus nedeélas 2018. gada vida, tika sanemtas 124 atbildes no 39 valstim.
Péc autoru domam, $ads atsaucibas limenis ir salidzinosi zems, it ipasi tadeél, ka
autores tie$a un netie$a veida socialajos tiklos vai profesionalaja tikla sazinajas
ar 770 potencialajiem respondentiem. Iespéjamie $adas zemas atsaucibas céloni
atklajas gan aptauja piedalijuSos respondentu atbildés, gan intervijas, turklat
jamin ari institucionalie $kérsli informacijas apmainai, ka ari ierobeZotais laiks
un nepietieckamie cilvékresursi. AtSkiriba no intervijam lielaka dala aptaujas
respondentu bija kultaras priekSmetu kolekcionari (33), makslas priek§metu
tirgotaji (25), universitau pétnieki (27) un muzeju specialisti (19). Intervijas,
kuras lielaks uzsvars bija likts uz likumibas nodro$inasanu tirga, tika ieguti
viedokli no dazadam nozaré iesaistitam personim: makslas priekSmetu
tirgotajiem, pétniekiem un reguléjoso iestazu specialistiem. Iegiitas atbildes tika
skatitas konteksta ar informaciju, ko autores ieguva, piemérojot dokumentaras
datu ievaksanas metodes.

3. TIRGUS REGULESANA PEC PASREGULACIJAS IZBEIGSANAS
Pagregulacija jeb automatiska regulacija ir regulacijas veids, ko vislabak butu
raksturot ar vardiem “tirgus pats sevi uzrauga”. Pasregulacija apvieno valdibas
palavibu, ka amatpersonas, pilsona pienakuma vaditas, brivpratigi rikosies
pareizi, un neoliberalu ideju, ka nereguléts tirgus pats automatiski “funkcionés
korekti”, jo tirgus dalibnieki vairisies no darijumiem, kuri varétu kaitét vinu
uznéméjdarbibai (pieméram, uzpémumi nebojas attiecibas ar saviem klientiem,
jo tadéjadi var pienakt bridis, kad tiem vairs nebis klientu). Tomér nav noslépums,
ka nereti ir ienesigi rikoties nekorekti, turklat, ja nekas nemudina tirgus
dalibniekus ievérot savu pilsona pienakumu, tad daudzi to arl neievéro. Galgjs
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neoliberals uzskats paredz, ka, ja tirgus vélas “nekorekto” ricibas modeli, proti,
tirgus dalibnieki vélas veikt darjjumus ar neatlautiem makslas un antikvarajiem
priek§metiem, tad nevajadzétu staties tirgum cela, bet tam, kas ir “korekts” vai
“nekorekts”, vajadzétu bat atkarigam no ta, ko tirgus pacies. Tomeér starptautiska
un pat nacionala izpratne par kultiras mantojuma jédzieniem lauj iznémuma
karta pastavét cilvéces kultarai un uzplaukt makslinieciskajam spéjam, kam
nepiecieSama tie$a aizsardziba un saglabasana. Pat ja tirgus vélétos visas cilvéces
kopigo kultiiras mantojumu nodot briva tirgi, kura pamata ir privatipasums, tas
nav pilniba iespé&jams.

Saja punkta veidojas saspiléjums, proti, tirgus pieprasa makslas un antikvaros
priek$metus, kuri, iespéjams, ir nelikumigi vai neatlauti, bet sabiedriba kopuma
uzskata, ka nelikumigus vai neatlautus makslas un antikvaros priek$metus
nebitu jalauj pardot tirgi, pamatojoties uz saglabasanas principu. Neskatoties
uz $o makslas un antikvaro priekSmetu tirgotdju intereSu konfliktu, daudzas
jurisdikcijas makslas un antikvaro priek$metu tirgus reguléjuma visparéjais
noskanojums sliecas par labu jau iepriek§ minétajai pasregulacijai. Sada
regulacijas veida izvélei ir virkne ticamu célonu. Pirmkart, valdibam istermina tas
ir izmaksu zina vislétakais veids: ja nav valsts uzraudzibas, nav ari térinu. Otrkart,
pastavigi tiek uzskatits, ka ierédni ir spéjigi sevi uzraudzit un nodrosinat kartibu
savu aprindu darbiba. Sada sabiedribas uzticiba ir primarais vairogs pret ta dévéto
amatpersonu noziedzibu (Grabosky and Shover, 2010), un, kaut ari tas neietilpst §1
pétijuma joma, liek ap$aubit daudzu pasreguléjosu rezimu iedarbigumu. Turklat
ari pasi tirgus dalibnieki parsvara atbalsta pasregulaciju, noradot, ka ta ir efektiva
un nodro$ina tiem mazak apgratinosu vidi, salidzinot ar aréju parraudzibu un
pienakumu sniegt parskatus aréjam uzraugam.

Atbalstot pasregulaciju ka makslas un antikvaro priek§metu tirgum piemérotu
mehanismu, tirgus dalibnieki nosauc vairakus pamatojumus, no kuriem lielaka
dala atbilst jau minétajai neoliberalajai idejai, proti, ka brivs tirgus galu gala
pats automatiski izskaudis nevélamu ricibu. Tomeér $os argumentus parasti nav
iespéjams pamatot ar pétijumiem, un, veicot dzilaku izpéti, tie tiek atspékoti.

Pieméram, aplikosim pienémumu, ka makslas un antikvaro priek§metu tirgus
nodro$ina un nodros$inas pilnigu un parskatamu informaciju par pardo$ana
esoso priek§metu iepriekséjiem ipasniekiem, jo “priek§metus ar labaku izcelsmes
informaciju var pardot labak” (sk. piem. Melikian, 2013). Citiem vardiem,
tirgotaji apmierinas klientu prasibas un, vélédamies gat lielaku pelnu, tirgos
tikai tadus priek$metus, kuriem ir pozitiva, nevis nelikumiga izcelsmes vésture.
Tomér pétijumi liecina, ka makslas un antikvaro priek§metu pircéju uzvedibas
pamata ir estétiski aspekti (Brodie, 2014; Losson, 2017) un autentiskums (Fay,
2011; Yates, 2015). Lai gan lielaka dala makslas un antikvaro priek§metu pircéju
neiegadatos priek$metu, par kuru buatu zinams, ka tas ir nelikumigs, pastav
makslas un antikvaro priek$metu kategorijas, kuras tirga tiek pardotas bez
jebkadas informacijas par to izcelsmi. To sekmé ari tirga ierasta prakse selektivi
noklusét informaciju, ka rezultata dazi pardodama priekSmeta izcelsmes aspekti
paliek neatklati (Mackenzie, 2014). Lai gan tirgus dalibniekiem ir finansials
stimuls izcelt makslas un antikvaro prieksmetus ar skaidru izcelsmi (retajos
gadijumos, kad $ada informacija patie$am ir pieejama), viniem ir ari finansials

- 64 -

stimuls saglabat kartibu, ka priek$meta izcelsme nav iz$kirosais elements klientu
piesaistiSanai. Lidz $im vél neviens akadémisks tirgus pétijums nav pieradijis, ka
pastav saistiba starp “labu” izcelsmi un paaugstinatu tirgus vértibu makslas un
antikvaro priekSmetu tirga.

Lidzigs apgalvojums par labu pasregulacijas principam makslas un antikvaro
priek§metu tirga ir balstits uz pienémumiem, ka pircéji izvairas no Saubigiem
tirgus dalibniekiem, ka nozaré darbojas vien dazi Saubigi tipazi (Mackenzie
and Green, 2009) un ka makslas un antikvaro priek§metu tirgotaji, kuri tirgo
neatlautus priekSmetus, iegiist sliktu slavu un galu gala ir spiesti izbeigt savu
darbibu nozaré. Tomer lielaka dala pircéju nespéj atskirt, kuri ir sliktie makslas
un antikvaro priek§metu tirgotaji un kuri — labie. Dazam lielakajam galerijam un
atseviskiem galeriju ipa$niekiem ar labu reputaciju ir nacies atgriezt neatlautus
makslas un antikvaros priek$metus vai pat ir nacies staties tiesas priek§a par
noziedzigu nodarijumu veik$anu, bet, neskatoties uz to, tie turpina atklati un
veérienigi tirgoties. Lai pilniba izvértétu informaciju par pardevéju, pircéjam javeic
ilgstosa izpéte, un, ta ka lielaka dala makslas un antikvaro priek$metu pircéju
nav kriminalistikas vai tirgus specialisti, tas ir grats uzdevums. Pat gadijumos,
kad kada tirgus dalibnieka agrakas ricibas dé] vin$ vairs neiztur pat vienkarsu
meklé$anas parbaudi interneta, parredzamibas trakums tirgti lauj pat noziedzigas
darbibas piekertiem un negodigiem tirgotajiem atkal darboties tirgi, izmantojot
citus panémienus. Varbiit pats uzskatamakais ir aizsegs, ko sniedz priek§metu
pardo$ana ar izsolu namu starpniecibu vai interneta. Taja neviens nezina, vai jus
esat bardains kravas automobila vaditajs Kanada vai negodpratigs makslas un
antikvaro priekSmetu tirgotajs.

Neviens pétijums arl neapstiprina ideju, ka tirgus pats nodroSinas taja
notiekosa likumibu. Turklat jau tas vien, ka $is jautajums vispar tiek apspriests, ka
arl tas, ka pastav ilgstosas problémas saistiba ar makslas un antikvaro priek§metu
nelikumigu tirdzniecibu un neatlautu pardosanu, liecina, ka pasregulacija
nedarbojas. Gadu desmitiem esam palavusies uz tirgus pasregulaciju, bet pasam
tirgum nav nekada stimula pasreguléties. Ista pasregulacija prasa vairak darba un
nozimeé mazaku pelnu. Patlaban neeksisté nedz burkans, nedz pataga.

Pastav virkne interesantu iespéju, ka regulét makslas un antikvaro priek§metu
tirgu, kas nav saistami ar pasregulaciju un kas nem véra tirgus peléko raksturu.
Seit uzskaititas iespéjas vieno potencialais Eiropas konteksts datu vaksanas
metodes dél, tacu tas iespéjams pielagot ari aiz Eiropas robezam. Lai gan $o ideju
preciza isteno$ana dazadas jurisdikcijas butu atskiriga, Seit tas ir pasniegtas ka
diskutabls jautajums, ko nepieciesams talak izveérst.

Pirmkart, viens no potenciali iedarbigiem veidiem §i tirgus regulésanai
bitu licencu kartibas ieviesana, kas attiektos uz visiem makslas un antikvaro
priekSmetu tirgotajiem. To varétu istenot Eiropas limeni vai paveikt atbilstosi
noteiktam Eiropas standartam, ka rezultata visa makslas un antikvaro priek§metu
tirdznieciba tiktu novirzita licencétiem tirgotajiem. leguvums butu tads, ka
sliktajiem tirgus dalibniekiem tiktu atpemtas licences, tadéjadi liedzot tiem
nodarboties ar tirdzniecibu. Licences ari izbeigtu bezcerigas gaidas, ka pircéji spés
atpazit sliktos tirgotajus, ka arl paaugstinatu pircéju uzticibu tirgum. Turpmakie
soli saistiba ar licen¢u izsniegSanu varétu ietvert minimalas prasibas tirgotajiem



attieciba uz apmacibam uzticamibas parbauzu veik$ana, makslas un kultiras
mantojuma tiesiska reguléjuma parzinasanu u.tml., nodrosinot, ka personas,
kuras nodarbojas ar makslas un antikvaro priek$metu tirdzniecibu, zina savus
piendkumus un darbibu étiskos un juridiskos aspektus. Makslas un antikvaro
prieksmetu tirdznieciba bez licences kliitu par tiesdgjamu parkapumu.

Otrkart, nosakot obligatu pienakumu registrét makslas un antikvaro
priekSmetu krajumus un darfjumus centralizéta registra, makslas un antikvaro
priek§metu tirgus pelékumu varétu krasi samazinat. Tirgotajiem, kuri tirgo
kultaras priek$§metus, butu pienakums iesniegt katra priek$meta identifikacijas
informaciju (Object-ID), ka ari fotografiju, izcelsmes informaciju, importa un
eksporta vésturi, turklat bitu jasniedz vél viens parskats, kad tiek veikts darfjums
ar konkreto priek$metu. Registra ievadita informacija butu pieejama pircéjiem un
tiesibaizsardzibas iestadém. Rezultata veidotos lielaks informacijas kopums par
katra tirgi eso$a priekSmeta izcelsmi un, ka jau minéts ieprieks, paaugstinatos
pircéju uzticiba. Tapat $ada stingra reguléjuma prieksrociba ir tada, ka nepareiza
riciba batu parkapums, jo darbiba var but vai nu atbilstiga vai neatbilstiga, un
attiecigi $adus parkapumus bitu salidzinosi viegli izmeklét un sodit.

Treskart, patstavigas priekSmetu izcelsmes izpétes veicina$ana ir risinajums, ka
izbeigt makslas un antikvaro priek§metu tirgus $aubigo pasregulaciju. Izcelsmes
izpétei turpmak vairs nevajadzétu but atkarigai no personam, kuras ir finansiali
ieinteresétas $adas izpétes iznakuma; nereti ir visnotal] izdevigi izlikties neredzam
sliktu izcelsmi un ir problematiski veikt objektivu izcelsmes izpéti. Neatkarigas
izcelsmes pétniecibas ka atseviSka tirgus sektora izveides sekmé$anu varétu
istenot, sniedzot atbalstu profesionalajam un magistra studiju programmam,
piedavajot izcelsmes pétniekiem stimulus ienaks$anai tirga, ka arl nodrosinot
piekluvi dokumentiem izcelsmes pétijumu veik$anas nolaka. Vélreiz jaatzimé, ka,
ja rapigs un neatkarigs izcelsmes pétijums butu nosacijums pardosanas darjjuma
veik$anai, turklat ta, lai sadu pétijumu veik$ana nebutu tirgus dalibnieku briva
izvéle, tas vél vairak veicinatu klientu uzticibu un paaugstinatu tirgus drosibu.

Jebkurus reguléjuma ierosinajumus tirgus dalibnieki, visticamak, uzskatis
par apgratinajumu, argumentéjot, ka tie radis slogu, kas negativi ietekmeés vai
samazinas visu makslas un antikvaro priek$metu tirdzniecibas nozari. Tomér
ieguvéji bus klienti, kuri varés iepirkties sakartota tirgi. Samazinajumu izraisis
$aubigo priek$metu izslég$ana no tirgus, kas ar ir §1 reguléjuma meérkis.

4. VAI NOZARES UZRAUDZIBU UZTICET IEDOMATAM
TEHNOLOGIJAM?

Regulésana ir tikai viena no problémas risinajuma alternativam. Batiski ir
ari pievérsties jautajumam par to noziedzigo nodarijumu izmeklésanu, ka saistiti
ar makslas un antikvaro priek$metu tirdzniecibu, nemot véra §i tirgus peléko
raksturu.

Eiropas Savienibas (ES) iestadés par prioritaru jautdjumu ir kluvusi jaunu
tehnologiju izmanto$ana $o noziegumu nover$ana, it ipasi makslas un antikvaro
priekSmetu nelikumigas tirdzniecibas joma. ES iestadés un sabiedriba valda
pienémums, ka tehnologijas spés atrisinat kartibas uzturé$anas problémas un ka
iespéjas piemérot jaunakas tehnologijas noziedzibas novér§ana netiek pienacigi
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izmantotas. Lai gan jauno tehnologiju izmanto$anas centieni tiek istenoti,
tas nenotiek organizéta veida. Makslas un antikvaro priek§metu nelikumigas
tirdzniecibas novér$ana pati par sevi ir kluvusi par neizdevusos mégindgjumu un
tehnologiju kapsétu. Saja joma ir neskaitims daudzums datubazu, kuram nav
paredzéts finanséjums vai kuras ir pamestas, ka ari platformu un lietotnu, kuras
neviens nelieto vai kuras nevienam nav vajadzigas, bet prese tikmér atspogulo
ikvienu jaunu tehnologiju ideju ka problémas risinajumu, nesniedzot vajadzigo
novértéjumu vai kritiku. Tadél dala no $i Eiropas Komisijas finanséta pétijuma
pievérsas jautdjjumam par jauno tehnologiju izmanto$anu tiesibaizsardzibas
iestadés un citas uzraudzibas iestadés makslas un antikvaro priek§metu
nelikumigas tirdzniecibas novér§ana, méginot noskaidrot lietderigos un
nelietderigos aspektus, ka ari $kérslus efektivai peléka tirgus izskausanai.

Kaut ari tiesibaizsardzibas iestades, izmekléjot nelikumigas tirdzniecibas
noziegumus, tostarp makslas un antikvaro priek§metu nelikumigas tirdzniecibas
noziegumus, izmanto vairakas tehnologijas, musu aptaujas respondenti un
intervétas personas par loti noderigam nosauca vien dazas. Viena no tadam
tehnologijam, ko pieminéja vairaki respondenti, bija timekla rapulprogrammas,
proti, programmas, kas publiskaja vai tumsaja timekli meklé datus — $aja gadjjuma
ar makslas un antikvaro priek$metu parvieto$anu un pardosanu saistitus datus.
Rapulprogrammu un datu vaksanas riku pieminésana misu sarunas ar aptaujas
dalibniekiem pierada interneta lielo nozimi makslas un antikvaro priek§metu
tirgd, turklat to apstiprina ari virkne pétjjumu (pieméram, Altaweel, 2019; Brodie,
2014b, 2015, 2017; Huffer and Graham, 2017; Sargent et al., 2020). Aptaujas
dalibnieki par pozitivam un vélamam uzskatija timekla rapulprogrammas, ka
ari saistitas tehnologijas, pieméram, attélu atpaziSanas rikus un datu apstrades
tehnologijas, pozitivi vértéjot $o riku elastibu, pielagojamibu un pienemamo cenu.
Tomeér ari$im tehnologijam ir trakumi. Dalibnieki noradija, ka rapulprogrammas
ievac milzigu datu apjomu un ir nepiecieS$ams pieredzéjis darbinieks, kur$ spgj
apstradat un analizét $os datus. Nepietieckamu cilvékresursu un finanséjuma
deé] biezi vien datu ir vairak, neka specialistu, kas tos varétu apstradat. Kadas
Eiropas tiesibaizsardzibas agenttras parstavis noradija, ka tas ir iemesls, kadé]
vini neizmanto timekla rapulprogrammas ar makslas un antikvaro priek$metu
nelikumigo tirdzniecibu saistito noziegumu izmeklésana: iestadei jau ta bija
vairak lietu, neka ta spéja izmeklét, turklat tas bija ierosinatas, pamatojoties
uz tradicionali iegiitu informaciju, un rapulprogrammu izmanto$anai veél citu
noziegumu atklasanai iestadei vairs neatlika jau ta parslogoto resursu.

Daudzi dalibnieki pieminéja vél vienu tehnologiju, lai gan par jaunu to
uzskatit vairs nevar. Runa ir par zagtu vai laupitu priek§metu datubazém, un
patiesam — datubazes ar visa veida informaciju, kas var bat noderiga makslas
un antikvaro priek§metu nelikumigas tirdzniecibas lietu izmeklésana, ir batiska
$adu lietu izmeklésana. Dalibnieki atziméja, ka iespé&ja pieklat datubazés glabatai
tiesvediba noderigai informacijai mazinaja domstarpibas parrobezu lietas un ka
informacijas meklésana datubazeés tiek uzskatita par ierastu praksi. Vienlaikus
vini gan noradija uz datubazu nepilnibam. Pirmkart un galvenokart, datubazés
glabajas dokumentacija tikai par tadiem makslas un antikvariem priek§metiem,
kuri pirms nozag$anas ir bijusi agrak registréti. Vairaki dalibnieki gan uzreiz



noradija, ka neatlautas senlietas veido vien mazu dalu no visa makslas un antikvaro
priekSmetu tirgus, un lielaka dala pardoto priek$metu ir nolaupiti, izrokot no
zemes, un tadé] nav dokumentéti. Par agrak nezinamu senlietu, kuru laupitajs
ir izracis no zemes, ierakstu nevar but. Tapat dalibnieki noradija, ka biezi vien
problémas rada datubazu satura kvalitate, turklat to lietderibu butiski mazina
arl nepietickama uzturé$ana un retie atjauninajumi. Péc dalibnieku domam, lai
datubazés meklétu informaciju manuali, ir nepiecieSami apmaciti darbinieki.

Papildus timekla rapulprogrammam un ar tam saistitam tehnologijam un
datubazém dazi respondenti pieminéja, ka makslas un antikvaro priek§metu
nelikumigas tirdzniecibas atklagana var bt noderigas ari cita veida specializétas
tehnologijas. Daudzi atziméja, ka darba parsvara izmanto e-pastu, talruni un
ierastus policijas darba panémienus, nenoradot, ka viniem nepiecie$ami jebkadi
papildu tehnologiski riki. Neskatoties uz plassazinas lidzeklos publicétajiem
virsrakstiem par dazadam tehnologijam, ko varétu izmantot makslas un antikvaro
priek$metu nelikumigas tirdzniecibas izskausanai, tiesibaizsardzibas iestades tas
neizmanto un pat nenorada, ka tas butu vajadzigas.

Autoru veiktaja pieejamo tehnologiju analizé, kas bija dala no Eiropas
Komisijas finanséta pétijuma, tiks izdarits tads pats secinajums, kadu jau pauda
ar $iem noziegumu veidiem stradajosie tiesibaizsardzibas specialisti. Kaut ari tika
izvertétas vairakas nelikumigas tirdzniecibas novérsanai piedavatas tehnologijas,
neviena no apskatitajam papildu tehnologijam netika atzita par ipasi lietderigu
nelikumigas tirdzniecibas novér$anai vai makslas un antikvaro priek$metu tirgus
peléka rakstura mazinasanai. Aplakotas tehnologijas tika grupétas viena vai
vairakas no $adam trim kategorijam:

- neatbilst operativam vajadzibam: policijai nav nepieciesama informacija,
ko konkréta tehnologija spéj nodrosinat, un ta nekada veida nepalidz
izmeklésanai;

- nav finanséjuma tehnologijas ievieSanai: kaut ari konkrétajai tehnologijai
varétu but interesants un noderigs pielietojums, tas cena salidzinajuma
ar faktiskajiem tiesibaizsardzibas iestazu finan$u resursiem padara to
ieviesanu praktiski neiespéjamu;
tehnologijai vél tiek mekléts pielietojums: $aja kategorija tiek ieskaititas
tehnologijas, kuras izstradataji, biezi vien jaunuznémumi, pelnas giisanai
vél tikai meklé pielietojuma iespéjas konkrétajai tehnologijai, un tade]
vini piedava to izmantot makslas un antikvaro priek$metu nelikumigas
tirdzniecibas joma (neskatoties uz 1. un 2. kategoriju), lai gan tehnologija
netika izstradata tie$i $im vajadzibam un varétu but nepietiekami testéta.
Galu gala autores nekonstatéja nevienu jaunu tehnologiju, kas varétu faktiski
palidzét izmeklét ar makslas un antikvaro priek§metu nelikumigu tirdzniecibu
saistitas lietas un kas jau nebutu ieviesta Eiropa.

Tada gadijuma, kas vél kavé neatlauto makslas un antikvaro priek§metu
praktisku uzraudzibu, ja nepastav tehnologiju trikums? Aptaujas dalibnieki
parsvara noradjja uz diviem saistitiem Skér§liem peléka tirgus izskau$anai,
proti, finanséjuma trakums un politiskas gribas trakums. Vairaki dalibnieki
noradjja, ka tie vélas pilnvértigak izmantot to riciba eso$os rikus (it ipasi
timekla rapulprogrammas un saistitas tehnologijas), ta¢u trukst finanséjuma
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nepiecieSamo darbinieku algoSanai. Vinuprat, $§is tehnologijas nevis aizstaj
darbiniekus, bet liek pienemt darba vél vairak darbinieku, turklat darbinieki, kuri
strada ar §im tehnologijam, ir ari jaapmaca, kam nepieciesami vél papildu finansu
vai laika resursi. Finanséjuma triakums darbinieku algo$anai rada iespaidu, ka tam
tiesibaizsardzibas iestadém, kuru parstavji piedalijas masu aptauja, makslas un
antikvaro priekSmetu nelikumiga tirdznieciba ir zema prioritate. Dazi dalibnieki
noradija, ka finanséjums ir ticis palielinats gadijumos, kad kada amatpersona,
kura ir ieintereséta $aja jautajuma, ir pienémusi lémumu par resursu pieskir§anu,
ta¢u kopuma, tiklidz ir runa par papildu darbinieku piesaisti$anu un finanséjuma
atvélésanu, prieksroka tiek dota citam jomam.

Risinajums $aja situacija ir makslas un antikvaro priek§metu nelikumigas
tirdzniecibas apkaro$ana iesaistitajam policijas nodalam 1ipasi paredzéta
finansé$anas mehanisma izstrade, kur§ bttu piemérojams uz vietas noteiktajam
operativajam vajadzibam. Ja noderigu tehnologijas ievieSanas $kérslis ir
nepietiekami cilvékresursi, tad darbinieku skaits ir japalielina. Nav jégas izstradat
$ai jomai paredzétas jaunas tehnologijas, ja nepietiek darbinieku, kas varétu tas
izmantot. Papildus tieSajam finanséjumam ir vél vairaki pasakumi, kuri varétu
palidzét paaugstinat nelikumigas tirdzniecibas apkaro$anas efektivitati. Pirmkart,
batu jaatbalsta tadu atklata pirmkoda tehnologiju viegli istenojamu rikkopu
izstrade, kuras dazas tiesibaizsardzibas iestadés Eiropa jau tiek izmantotas.
Sis rikkopas nodrosinatu iespéju uzkrat un dalities ar paraugpraksi, novérstu
vajadzibu paraleli izstradat tadas pasas tehnologiju lietotnes, ka ari varétu ieklaut
risinajumus datu apstrades racionalizacijai un izmaksu samazinasanai. Otrkart, ar
finanséjumu nodro$inatas universitau un tiesibaizsardzibas iestazu partneribas
varétu pievérsties tadu tehnologiju izstradei, kas butu pielagotas operativajam
vajadzibam un realajai situacijai, un $ada pasu lietotdju virzita izstradé varétu
ieklaut ar1 apmacibas un kompetencu veido$anu. Turklat ir jauzlabo jau esosas
tehnologijas: japaredz ilglaicigs finanséjums, pieméram, tam datubazém, kuras
regulari izmanto tiesibaizsardzibas iestazu darbinieki, pastavigi konstatéjot, ka to
saturs ir nepilnigs, vai ari, ka tam nepiecie$ami uzlabojumi.

5. MUSU KA EKSPERTU LOMAS IZVERTESANA

Kaut arl minéta Eiropas Komisijas pétljuma mérkis nebija apliikot ekspertu
lomu makslas un antikvaro priek§metu nelikumigas tirdzniecibas veicinasana,
ir batiski izvertét, ka ekspertu zinasanas sekmé peléka tirgus pastavésanu.
Neskatoties uz ieprieks kritizéto pasregulaciju, $aja nodala vélamies noskaidrot,
kapéc mums, profesionaliem, ir jauzrauga pasiem sevi sistéma, kura miisu pasu
lidzdaliba nelikumigaja tirgti paliek nepamanita un nesodita, turklat reizém tiek
pat atlidzinata.

Badami muzeju uzraugi, autentiskuma noteicéji, kuratori, vértétaji, zinatnieki
un pétnieki, més reti aizdomajamies par to, ka pat visikdieni$kakie musu darba
aspekti sekmé makslas un antikvaro priek$metu nelikumigu tirdzniecibu un
makslas un antikvaro priek$metu tirgus peléko raksturu. Lai gan parasti més
neuzlikojam savu darbu $ada konteksta, tie$i més radam vértibu makslas
un antikvaro priek§metu tirgli, un no miasu profesionalas ricibas ir atkarigs,
vai kads makslas un antikvarais priek$mets ir arkartigi vértigs vai bezveértigs.
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Pieméram, jau ieprieks tika minéts, ka tirgotajiem un pircéjiem autentiskums ir
daudz svarigaks neka izcelsme: makslas un antikvarajam priek§metam, kurs nav
autentiski sens, ir maza tirgus vértiba. Tomér més, eksperti, esam autentiskuma
sargi, jo ar zinatnisku testu palidzibu vai ar padzilinatajam zina$anam nosakam,
vai priek$mets ir vai nav ists. Bez profesionalu lidzdalibas makslas un antikvaro
priek$metu tirgtd, kur nav informacijas par senlietu arheologiskas atra$anas vietu,
nav iespéjams pilniba noteikt autentiskumu, kas savukart samazina to tirgus
veértibu.

Musu profesionala mijiedarbiba ne tikai ar priek§metiem, kuri ir acimredzami
nelikumigi, bet arl ar makslas un antikvarajiem priek§metiem bez izcelsmes
datiem, kuram ir liela iespéjamiba, ka tas ir nelikumigas (un patiesam visi
makslas un antikvarie priek$meti bez izcelsmes informacijas tadi ari ir),
veido étiski neskaidru peléko zonu. Kaut arl mijiedarbiba ar $iem makslas un
antikvarajiem priekSmetiem darba konteksta ir konceptuali tila no tadiem
acimredzamiem noziedzigiem nodarfjumiem ka laupiSana un kontrabanda,
ekspertam nav iespéjams eksistét $aja pelékaja zona, saglabajot neitralitati. Kada
kédes posma, atsakoties stradat ar $iem priekSmetiem, var izjukt tirdznieciba.
Savukart cita kédes posma, piekritot mijiedarboties ar priek§metiem, varat klat
par lidzdalibnieku pagatnes iznicinasana.

Kultiras mantojuma un senatnes saglabasanas nozaré dazos étikas kodeksos
ir noteikts ierobezojums nodarboties ar makslas un antikvarajiem priekSmetiem,
kuriem nav zinama izcelsme (pieméram, ICOM, 2017; ICON, 2014). Lai gan uz
papira $ie noteikumi $kiet visnota] neparprotami, praksé tie netiek pieméroti
vienadi un tiek paklauti brivai interpretacijai, savukart sodi par to parkapsanu ir
niecigi. Citiem vardiem, $ie étikas kodeksi nav tikai “melns vai balts”, ka varétu
$kist, un ta rezultata daudzas darbibas, ko eksperti ik dienas veic, tiek veiktas
iepriek§ minétas pirmas “pelekuma” definicijas pelékaja zona: tas ir darbibas, ko
musu noteikumos un standartos nav iespéjams pilniba klasificét ka pareizas vai
nepareizas.

Gadijumos, kad ekspertiem nakas saskarties ar konkrétu nezinamas izcelsmes
makslas un antikvaro priek$metu vai makslas un antikvaro priek$metu tirgu
kopuma, tas, kas vienam profesionalim $kiet pienemams neskaidribas limenis par
kada priek$meta izcelsmi, otram tas var bat nepienemams. Eksperti var neuzdot
tirgus dalibniekam pareizos jautajumus. Vini var palauties uz partneru reputaciju
vai personigu pazianos. Viniem var bat nepiecieS$ama nauda, ko tirgus sniedz
par eksperta pakalpojumu snieg$anu. Viniem var nakties izjust darba devéja
spiedienu apmierinat tirgus klientu vai lidzek]u devéju vajadzibas. Tikmér citiem
vispar $is jautajums ir vienaldzigs. Visi $ie jautajumi ir zinami un diskutabli.
Tomeér tirgus ir atkarigs no misu zinadanam, un, ja varam atteikties sniegt $is
zinasanas potenciali nelikumiga makslas un antikvara priek§meta gadijuma, més
varam destabilizét peléko tirgu, kur§ no tam ir atkarigs.

Tadéjadi papildus reguléjuma izstradei un finanséjuma palielinaganai
noteiktam tiesibaizsardzibas iestazu funkcijam mums ir jameklé veidi, ka plasa
mantojuma specialistu saime varétu praktiski pati sevi kontrolét (un, ja més to
nespéjam, mums ir jaatrod veids, ka uzticét So kontroli aréjam struktiram),
un javairo musu iek$éja kapacitate risinat sarezgitas étiska rakstura situacijas,

kadas tirga médz gadities. Ir nepiecie§ams formulét ar izpratni par profesionalo
étiku, ka ari janosaka reali sodi par étikas parkapumiem. Japaredz ari pastavigas
macibas tiem studentiem, kuri nolémusi darboties $aja joma, un, kas vél svarigak,
arl profesionaliem, kuriem ir izveidojusies musdienas vairs neatbalstami
paradumi darba ar tirgus dalibniekiem. Turklat batu japanak batisks visas masu
saimes atbalsts ricibai dazadas tirgus situacijas, risinot ar nelikumigo tirdzniecibu
saistitus étiskos jautajumus, ka ari klusésanas kultGras mazinasanai, kad tiek
apspriestas konkrétas problémas.

Nobeiguma jasecina, ka tirgus pelékais raksturs apgritina ta reguléSanu un
likumibas uzraudzibu, tacu tas nav neiespéjams. Ir panakts progress, parstajot
izmantot 20. gadsimta 70. gadu darba panémienus cina pret nelikumigo
tirdzniecibu. Eksisté milzigs informacijas apjoms, ko iespéjams atklat ar
pieradijumos balstitas izpétes palidzibu, izmantojot sadarbibas infrastruktiru, un,
balstoties uz $o informaciju, iespé&jams izstradat efektivakas politiskas nostadnes.
Tomeér ir neskaitami $kérsli So pétijumu virzienu izstradé. Patlaban viss virzas uz
to, ka politikas un tehnologiju izstradé meés atkal atkartosim pagatnes kludas. Lai
to noveérstu, bas jaiegulda liels darbs, turklat Sobrid nav atbalsta infrastruktiras
$adu pétijumu veiksanai.

ATZINIBAS

Sis pétijums kluva iespéjams, pateicoties Eiropas Pétniecibas padomes (EPP)
pieskirtajam finanséjumam no Eiropas Savienibas Pétniecibas un inovacijas
pamatprogrammas “Apvarsnis 2020” lidzekliem (dotacijas ligums Nr. 804851)
un Eiropas Komisijas finanséjumam EAC/06/2017 “Pétijums par to, ka uzlabot
zinasanas par kulttras priek§metu nelikumigu tirdzniecibu ES un par tas
novér$anai pieejamajam jaunajam tehnologijam”.
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REGULATING AND POLICING THE GREY
ANTIQUITIES MARKET: WHAT WORKS,
WHAT DOES NOT AND WAYS FORWARD

Donna Yates! and Diana Berzina?®

ABSTRACT. Market actors refer to a legitimate antiquities market and
a separate illegitimate market, however weight of the research indicates
that there is a mix of legality and illegality at all points of the supply and
demand chain. The antiquities market is a grey market, which makes it
difficult to regulate and police. For decades, market actors and antiquities
trade have relied on “self” or “auto” regulation of the market claiming that
objects with better provenance sell better and buyers avoid dubious sellers,
however, these claims are not supported by evidence and the market does
not police itself. In this chapter, we will discuss why “self” regulation has
not worked and present ideas for Europe to move forward with regulating
the market beyond ideas of import and export control. Based on the data
gathered during European Commission-funded research, we suggest three
pathways as a way forward: creating policies that do not rely on market’s
“self” regulation, providing new technology for policing that reflect real
operational needs, and reconsidering our own role as experts in the
maintenance of markets’ greyness. To regulate and police this grey market
we need to change our approaches and to support the kind of research
and cooperative infrastructure that will allow for innovative practice and
policy development.

1. INTRODUCTION

One of the primary issues with the antiquities market is that it is a grey
market. This makes it extremely difficult to control. If we wish to develop effective
regulatory responses to the illicit trafficking of antiquities and other crimes within
the antiquities market, it is important to understand these points of greyness and
to consider the shielding effect they have on criminal actors and practices.
Greyness has been defined in two ways within academic research on crime. In
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the first, greyness is characterised as the difficulty to assess zone between two
opposite poles of behaviour. This construction assumes that there is a legal,
moral, or appropriate way to act and an illegal, immoral, inappropriate way to
act, both of which are defined by laws, cultural norms, or ethical guidelines. In
the “grey area’, then, there are actions that, based on the previously mentioned
laws and norms, cannot yet be classified as being either legal or illegal, moral
or immoral. The second possible conception of grey, particularly in relation to
markets, characterises greyness as being a mixing of illegal and legal, of tainted
and untainted actions or items, with the resulting situation being neither entirely
untainted nor entirely tainted. And just as a black and white paint mix to form a
grey paint, the illegal/tainted can no longer be separated from the legal/tainted. To
define this more directly with relation to markets, in the first conception greyness
occurs when there is a correct way to be, but we do not yet know what it is; in the
second conception of greyness, right and wrong have become inseparably mixed.

Both conceptions of greyness can be seen within the antiquities market (see
Mackenzie and Yates, 2017 for a more complete discussion of this). Mixed supply
streams for all antiquities on the market lead to a situation where legal and licit
objects are indistinguishable from illegal and illicit objects. Market traditions of
opaque business practices, poor provenance research, and anonymity mask the
origins of all antiquities for sale and allow illicit and illegal objects to be laundered
(but not fully cleaned). Finally, a high degree of moral ambiguity and shifting
ideas of ethical behaviour exist among market actors, creating an atmosphere
where engagement with the illicit market is difficult to classify within a simple
right/wrong dichotomy.

The weight of academic research indicates that the antiquities market is a
mix of legality and illegality at all points along the supply chain (Massy, 2008;
Mackenzie and Yates, 2017). Existing policy does not provide enough guidance to
classify certain market actions as right or wrong and instead some market actors
engage in “creative compliance” by complying with the letter of regulations or
norms while violating their spirit (McBarnet, 2003) This evidences a situation
where improved regulatory tools are clearly needed. In this chapter we will discuss
how we can approach regulating and policing this grey market through three
pathways: developing regulatory regimes that are not dependent on the market
policing itself, providing support and new technology for policing that reflects
real operational needs, and by examining the role experts play in the maintenance
of market greyness.

2. DATA COLLECTION

The data used in the present study was collected in 2018 and 2019 as part
of a European Commission-Funded study titled “Illicit Trade in Cultural Goods
in Europe: Characteristics, criminal justice responses and an analysis of the
applicability of technologies in the combat against the trade” (Brodie et al. 2019).

The first goal of this study was to investigate the illicit movement of cultural
objects from, to, and through the EU with a specific focus on clarifying basic
information about the nature of the trade, such as what types of objects are traded
and in what volumes, as well as the operational modes of criminals operating in
this field. The second was to consider the role of new technology for identifying
illicit cultural objects within Europe and for improving information sharing
between various agencies that are charged with preventing trafficking.

To gain this information, a mixed methodology was employed that included
a review of relevant literature, interviews with practitioners and experts, an
online survey of additional practitioners and experts, snapshot analyses of online
markets for cultural goods, and the analysis of case studies. A total of 36 interviews
were conducted in 2018, the majority of which were with representatives from
European law enforcement and customs who work in this field. The survey, which
was open for six and a half weeks in mid-2018, gained 124 responses from 39
countries. We consider this response rate to be relatively low, particularly since we
directly or indirectly contacted 770 potential respondents via social media or our
professional network. Potential reasons for this low response rate are reflected in
both the responses of those who did complete the survey as well as in interviews,
including institutional barriers to information sharing and limited time and
staffing capacity. In contrast to the interviews, most survey respondents were
collectors of cultural objects (33), art dealers (25), university researchers (27),
and museum professionals (19). Taken with the more police-focused interviews,
experiences from a diverse set of art market actors, researchers, and regulators
were obtained. These were contextualised with the results of our desk-based data
gathering methods.

3. REGULATING BEYOND SELF-REGULATION

Self-regulation or auto-regulation in a regulatory technique that is perhaps
best characterised here with the phrase “the market will police itself” It is a
mix between a government trust in the desire of white-collar actors to “do
the right thing” voluntarily out of a sense of civic duty, and a neoliberal idea
that an unregulated market will automatically end up “doing the right thing”
because market actors’ profit from avoiding actions that harm their business
(i.e. businesses won’t poison their customers because then they will not have any
more customers). The obvious issue is that it is often profitable to “do the wrong
thing” and when nothing compels market actors to have a civic conscious, many
do not. An extreme neoliberal view might be to assert that if the market wants
“the wrong thing’, in this case they want illicit antiquities, then we should not
stand in the market’s way and that right and wrong should be defined by what
the market bears. However, the weight of our international and even national
understanding of concepts of heritage allow for human culture and the artistic
flowering of human capacity to exist as a special case in need of direct protection



and preservation. Even if the market wants to bring the shared cultural heritage
of all humankind into a free-market system characterised by private ownership,
that simply is not fully possible.

We have a point of tension here, where the market demands antiquities
that are potentially illegal or illicit, and we have a broader assertion coming
from the outlook of preservation that illegal or illicit antiquities should not be
allowed on the market. Despite this conflict of interest on the part of those who
market antiquities, the general theme of antiquities market regulation in many
jurisdictions has been in support of self-regulation as described above. This
choice of regulatory styles has a number of likely origins. First, it is the least
expensive for governments in the short term: no government oversight means
no government bill to pay. Second, white collar actors are regularly considered as
being capable to monitor and police themselves. This public trust is the primary
shield for what can be termed white collar crime (Grabosky and Shover, 2010)
and, though beyond the scope of this paper, calls in to question the efficacy of
many self-regulatory regimes. Finally, market actors themselves are largely in
support of autoregulation, claiming that it is effective while enjoying a situation
that is less onerous for them than external monitoring and reporting would be.

In promoting self-regulation as appropriate for the antiquities market, market
actors put forward several arguments, most of which fit within the same simplified
neoliberal idea that a free market eventually automatically rejects negative
behaviour. Yet, these arguments are usually presented without significant support
from research, and subsequent investigation calls them into question.

Take, for example, the assertion that the antiquities market does and will offer
complete and transparent ownership histories for objects on sale because ‘objects
with better provenance sell better’ (e.g., see Melikian, 2013). In other words, that
dealers will respond to the demands of consumers and will only sell objects with
positive, and not illegal, provenance histories because of a desire for increased
profit. However, research shows that aesthetics (Brodie, 2014; Losson, 2017) and
authenticity (Fay, 2011; Yates, 2015) are at the heart of antiquities’ buyer behaviour.
While most antiquities consumers are unlikely to buy an antiquity that they know
for a fact is illegal, there are whole categories of antiquities that continue to be
sold on the market entirely without provenance. This is supported by market
practices where information is selectively disclosed and certain questions about
the origins of a piece remain unasked (Mackenzie, 2014). While market actors
may have a financial incentive to highlight antiquities with ‘clean’ provenance
in the rare instances that these truly exist, they also have a financial incentive to
maintain a culture where aspects of provenance are not key to enticing a buyer.
No academic market study to date has clearly connected “good” provenance to
increased market value on the antiquities market.

A similar assertion made in favour of self-regulation on the antiquities market is
the idea that buyers shun bad actors, that there are only a few “bad apples” in the
trade (Mackenzie and Green, 2009), and that antiquities’ sellers who sell illicit
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objects gain a bad reputation and thus eventually go out of business. However, the
ability to determine which sellers of antiquities are “bad” and which are “good”
is not immediately evident to most buyers. Some major galleries and some “well-
respected” gallerists have been forced to turn over illicit antiquities or even have
been convicted of crimes, yet they continue to trade openly and extensively.
Significant research time on the part of the buyer is needed to fully assess the
history of a seller, and as the majority of antiquities’ buyers are likely not crime
or market specialists, this is a lot to expect. Even in situations where the acts of a
particular market actor might make it so they don’t pass a simple “Google search
test”, market opacity allows even disgraced traders to re-enter the market in other
ways. Perhaps the most obvious is the shielding effect of selling via auction houses
or, more likely, via the Internet. On the Internet, nobody knows you're a dog...or
a dodgy antiquities’ dealer.

The idea that the market will police itself, then, is not supported by research.
Further, the very fact that this is a topic of discussion at all and that we have
a continued issue with antiquities trafficking and illicit sale, shows that self-
regulation doesn’t work. While we have relied on self-regulation of the market
for decades, the market itself has no real incentive to self-regulate. Truly self-
regulating would mean more work and less profit. As it stands, there is neither a
carrot nor a stick.

A number of interesting possibilities exist for regulating the antiquities’
market outside of self-regulation which take into account market greyness. Those
presented here are based on a potential European context due to the nature of
the data gathering, however they could be adapted beyond Europe. While the
exact implementation of these ideas would vary based on jurisdiction, they are
presented here as a point of discussion and elaboration.

First, a licensing scheme that applies to all sellers of antiquities would be a
potentially effective way to regulate this market. This could be implemented at
a European level or done to a set European standard, with all sales of antiquities
routed through licensed dealers. The result would be that bad actors get their
licence revoked, preventing them from trading. Licensing would also remove the
impossible expectation that buyers recognise bad actors on the marketplace and
would increase buyer confidence in the market. Further licensing could come
along with a minimum standard for training in due diligence, art and heritage
law, etc. on the part of sellers, ensuring that those trading in antiquities are
informed of their obligations and of the ethical and legal status of various actions
and activities. Dealing in antiquities without a license becomes an actionable
violation.

Next, mandating the compulsory registration of antiquities stock and
transactions in a centralised registry would further reduce greyness within this
market. Sellers dealing in cultural objects would be required to provide Object-
ID based information for each piece, along with a photograph, provenance, and
import/export history, and further report when a transaction concerning the
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piece takes place. Registry entries would then be available to buyers and to law
enforcement. The result would be a growing provenance record for each antiquity
on the market and, yet again, an increase in buyer confidence. Further, compulsory
regulation creates a violation for bad acting that is based on clear compliance or
non-compliance, and thus is relatively easy to investigate and penalise.

Finally, the promotion of independent provenance research is a way to move
away from the greyness of self-regulation in the antiquities market. Provenance
research should be out of the hands of people who have a financial stake in the
results; it often pays to ignore bad provenance and, depending on the type of the
antiquity, for sellers to perform an impartial provenance research is problematic.
Fostering the development of independent provenance research as a market
sector could be accomplished through support for professional and master’s
programmes, incentives for provenance researchers to enter the market, and
facilitation of access to documents for provenance research. Making thorough
and independent provenance research a condition of sale in a way that does not
depend on voluntary compliance on the part of market actors would, yet again,
have the added benefit of increasing consumer confidence and protections on the
market.

Market actors will likely consider any version of the proposed regulatory
options as onerous, saying that this will cause a burden that will negatively reduce
the whole of the antiquities’ trade. However, consumers benefit from a clean
market. The reduction will come in the form of excluding grey material from the
market which is the goal of the regulation.

4. POLICING BEYOND THE TECHNOLOGY PANACEA

Regulation is only one side of our response toolkit. We must also consider
the policing of antiquities-related crimes in light of greyness within this market.

Within EU institutions, the potential application of new technologies to
fighting of crime more generally and to antiquities’ trafficking specifically has
become a priority area. There is a feeling within these institutions and within
society that technology should be able to solve our policing problems and
that opportunities to apply new technology to crime fighting are passing by
us, while at the same time efforts to use new technology are implemented in a
disorganised way. Antiquities trafficking prevention, itself, is a graveyard of failed
and aborted attempts to apply technology. This topic is littered with databases
that are unfunded or abandoned, platforms and applications that no one uses or
needs, and press coverage that portrays proposed new tech ideas as solutions to
this problem without needed evaluation or critique. A portion of the European
Commission-funded study, then, focused on the use of new technologies by law
enforcement authorities and other policing agencies in countering antiquities’
trafficking to find out what was useful, what was not, and what barriers exist to
effectively address this grey market.

While a number of technologies are used by policing agencies in their
investigation of trafficking offences, including antiquities’ trafficking offences,
respondents to our survey and interviewees singled out very few of these
technologies as being extremely useful. One useful technology that a number
of participants discussed were “web crawlers”: programmes that “scrape” the
visible or dark web for data, in this case data related to antiquities movement and
transactions. The use of crawling and scraping tools within our discussion with
participants evidences the important role that the Internet plays in the antiquities
market, a fact that has been evidence by numerous studies (e.g., Altaweel 2019;
Brodie, 2014b, 2015, 2017; Huffer and Graham, 2017; Sargent et al., 2020). Web
crawlers as well as accompanying technologies such as image recognition and
related data processing technologies, were considered positive and desirable
among participants who saw them as flexible, customisable, and inexpensive.
However, this technology is not without its drawbacks. Participants noted that
crawlers generate a lot of data, and that the data requires a trained human eye for
processing and analysis. Due to staffing and funding issues, there is often more
data than trained human eyes. A representative from one European policing
agency noted that this was why they did not employ web crawlers in the policing
of antiquities-related crime: they had more cases than they were able to deal with
from traditional “tips” alone and using crawling technology to find more crime
would further exceed their capacity.

Another technology cited as useful by many participants is one that is far
from new. Participants noted that databases of stolen or looted objects, and
indeed databases of any sort of information relevant to antiquities’ trafficking
cases, are a key component of antiquities’ trafficking investigations. Respondents
noted that being able to access actionable and useful information in databases
reduced friction in cross-border cases and database consultation is seen as
standard practice. However, participants were quick to point out the limitations of
databases. Firstand foremost, databases only contain documentation of antiquities
that have been previously registered and then stolen. Several participants were
quick to note that this kind of illicit antiquities makes up only a small portion
of the greater antiquities market, with most objects for sale being looted from
the ground and thus undocumented. A previously unknown antiquity which was
removed from the ground by a looter has no records. Further, participants noted
that there were often issues with the quality of some database entries and that
poor upkeep and infrequent updates reduced the usefulness of many databases.
Participants also noted that specialised and trained staff are needed to manually
search databases and that, indeed, manual searching is the norm.

Beyond web crawling and related technologies and databases, few informants
cited other form of targeted technology as being useful to policing antiquities
trafficking. Many noted that they relied on emails, phone calls, and traditional
police work, and did not clearly state that they needed any specific technological
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tool. Despite the headlines in the media about various technologies that could be
used to address antiquities’ trafficking, policing agencies are not using them and
do not clearly identify a need for them.

In our own analysis of technology options as part of the European
Commission-funded study, we have come to the same conclusion as front-line
law enforcement agents. Despite conducting a series of evaluations of various
proposed technologies to address the illicit trade, none of the additional
technologies considered were judged to be particularly useful for combatting the
illicit trade or reducing market greyness. Indeed, the technologies considered
inevitably fell into one or more of three categories:

- No operational need: police simply do not need the information that this
technology generates, and it does not aid investigations.

- No budget to implement: while the technology could potentially have an
interesting and useful application, the sheer cost of it compared to realistic
policing budgets makes implementation impossible.

- Tech in search of an application: this applies to technology whose creators,
often a tech start-up, are looking for a way to apply that technology to
generate profit, thus they propose it as a response to antiquities’ trafficking
(despite 1 and 2 above) even though the technology was not developed for
this issue and may be poorly tested.

In the end, we were unable to identify any new technology that would clearly aid
the investigation of antiquities’ trafficking cases that would not have already been
used in Europe.

What, then, acts as a barrier to effective policing of the illicit antiquities trade if
there is no “technology gap”? Our participants overwhelmingly cited two related
barriers to address this grey market: lack of money and lack of political will.
Several participants noted that they wanted to make better use of their technology
options (particularly web scraping and related technology), but there was a lack
of funding for the staff needed. These technologies were seen as creating the need
for more, not less, staff and the staff members using the technology required
training which costs either money or time. Related to this lack of funding for
staffing was an impression that the illicit trade in antiquities was a low priority
for the agencies that participants were part of. Some reported funding increases
when certain individuals with an interest in the topic were making resource
allocation decisions, but that otherwise other issues take precedence when it
comes to staffing assignments and funding allocation.

A clear response to this is to develop earmarked funding pathways for policing
units engaged in combatting the illicit trafficking of antiquities which can be
applied to locally defined operational needs. If staffing capacity is the barrier to
uptake of useful technologies, that capacity must be increased. The development
of new technologies in this area is useless if there is not enough policing staff
to implement them. Beyond direct funding, several other measures might allow
for more effective policing of the illicit trade. First, it would be useful to support
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the development of easy-to-implement toolkits of open-source technologies that
are already being used by some agencies within Europe. These toolkits would
preserve and share best practices, prevent the need for parallel development of the
same tech applications, and could include measures focused on streamlining data
processing and cost-reduction. Next, funded partnerships between academia and
law enforcement could allow the development of technologies that are tailored to
operational needs and realities, and such user-led development could also include
an element of training and capacity building. Finally, there is a need to improve
the technologies that already exist: to provide sustained funding for, for example,
the databases that law enforcement officers both regularly use and regularly find
incomplete or in need of development.

5. CONSIDERING OUR OWN ROLE AS EXPERTS

Although the role that experts play in facilitating the illicit trade in antiquities
was not a focus of the previously discussed European Commission study, it is
worth considering how expertise contributes to the maintenance of market
greyness. Despite the earlier criticism of self-regulation, we would like to
consider here why we, heritage professionals, must police ourselves in a system
in which our own participation in the illicit market goes unacknowledged and
unpenalized, and may actually be rewarded.

As conservators, authenticators, curators, evaluators, scientists, and
researchers, we rarely consider how even the most mundane aspects of our work
support the illicit trade in antiquities and the greying of the market. While we do
not normally think of our work in this way, we create value on the antiquities’
market and our professional actions determine if an antiquity is priceless or
worthless. For example, as mentioned previously, authenticity is much more
important to dealers and buyers than provenance: an antiquity that is not
authentically ancient has little market value. But we, experts, are the gatekeepers
of authenticity, determining if something is likely “real” or not via scientific testing
and our deep knowledge of the material. Without professional participation in
the market, antiquities that lack information about their archaeological location
cannot be fully authenticated, which in turn greatly reduces their market value.

Our professional interactions with not only obviously illegal material, but
unprovenanced antiquities that have the possibility of being illicit (which, indeed,
is all unprovenanced antiquities) occupy an ethically ambiguous grey zone of
their own. And though engaging with these antiquities in a professional capacity
is conceptually far from the obvious crimes of looting and smuggling, how an
expert chooses to navigate this grey zone is not neutral. Somewhere down the line
refusing to interact with the objects might disrupt the trade. Somewhere down
the line agreeing to interact with the objects can facilitate the destruction of the
past.

Some professional codes of ethics within the heritage and preservation sphere
restrict engagement with unprovenanced antiquities (e.g. ICOM, 2017; ICON,
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2014). Although these codes may seem quite clear on paper, in practice they are
applied unevenly, they are subject to free interpretation, and there is negligible
punishment for violating them. In other words, these codes of ethics are not
as “black and white” as they might appear, placing many actions that experts
commonly undertake in the “grey zone” of our first conception of “greyness”
outlined above: they are actions that our rules and norms cannot fully classify as
right or wrong.

When it comes to interacting with an unprovenanced antiquity or with
the market more generally, what one professional might consider to be an
allowable level of uncertainty about an object’s origins might be unacceptable
to another. Experts may not ask the right questions of market actor. They may
trust reputations or existing relationships. They may need the money that giving
expertise to the market provides. They may feel pressure from their employers to
satisfy market clients or donors. Some may simply not care about this issue. All
these issues are known and are the subject of discussion. Yet, the market depends
on our expertise and our ability to refuse to provide this expertise in the case of
potentially illicit antiquity can destabilise the grey market that depends on it.

Thus, alongside regulatory development and an increase in funding for
defined policing needs, we must explore ways in which the greater community
of heritage professionals can effectively police themselves (and if we cannot,
come up with ways that we can be externally policed) and increase our internal
capacity for dealing with thorny ethical issues involved in market engagement.
This must include an elaboration of our understanding of professional ethics
and the inclusion of real penalties for ethical violations. It must include the
ongoing education of students entering the field and, perhaps more importantly,
professionals who have developed patterns of engagement with the market that
are no longer tenable. Finally, it should include a significant amount of community
support for navigating market interactions, ethical issues concerning the illicit
trade, and for reducing the culture of silence around discussing specific concerns.

In conclusion, the grey character of the market makes it difficult to regulate
and police legality, but it is not impossible. Progress has been made when we
move away from 1970s style models for dealing with the illicit trade. There is a
wealth of information that could be disclosed through evidence-based research
and cooperative infrastructure which could be drawn upon to craft more effective
policy. However, the barriers to developing these lines of research are vast. At the
moment we are poised to keep repeating past mistakes in policy and technology
development Changing that will take work, and we do not currently have the
infrastructure in place to support the kind of research needed to do that work.
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BLOKKEDES SNIEGTAS IESPEJAS UN
IZAICINAJUMI MAKSLAS PRIEKSMETU
TIRGU

Elizabeta Lazaro (Elisabetta Lazzaro)

Radoso makslu universitates Radoso nozaru biznesa skola

(Apvienota Karaliste)

(Business School for the Creative Industries, University for the Creative Arts)

KOPSAVILKUMS. Blokkédes tehnologija varétu nest vérienigas
parmainas kultiras un rado$ajas nozarés un it ipasi tradicionalaja
makslas priek$metu tirgi. Tomér pagaidam jaunako pétijumu autori
vél nespéj izveértét blokkédes potencialo ietekmi uz makslas priek§metu
tirgu. Galvenais pamatojums blokkédes tehnologijas parnemsanai
makslas priek§metu tirga ir tas spéja veicinat darjjumu parskatamibu
attieciba uz makslas priek$§metu autentiskuma un izcelsmes noteik$anu.
Diezgan drosi var apgalvot, ka blokkéde palidzés mazinat neskaidribu,
pateicoties vienotam darijumu registram un laika zimogam, tadéjadi
garantéjot makslas priek$meta autentiskumu un iepriekséja ipasnieka
identitati. Galvenais - tas tirgd pakapeniski samazinatu viltojumu
daudzumu un it ipasi ta dévéto peléko zonu, kura robeza starp (patie$am)
autentiskiem makslas priek$metiem un (potenciali) viltotajiem ir loti
trausla. Tadé] blokkedi var uzskatit par iekséju, anonimu, visiem vienotu
un zinama meéra pasreguléjosu sertificésanas alternativu centralizétai
juridiskajai sertificé$anai, kuras pamata ir oficials registrs ar makslas
priekSmetu ipasnieku identifikacijas informacija, tostarp nodoklu
identifikacijas datiem. Analizéjot tris dazadu blokkédes platformu
iespéjamo pielietojumu makslas priek§metu tirgd un S$o platformu
darbibas modelus, autore analizés, ka blokkéde varétu palidzét makslas
priek$metu tirgus profesionaliem. Japiebilst ari, ka no reguléjuma viedokla
$ai tehnologijai ir prieksrocibas un trikumi attieciba uz to, ka makslas
priek$metu tirgus profesionali varétu rikoties un ka tiem butu jarikojas,
paradoties $adiem jauniem rikiem.

1. IEVADS

Makslas priek$metu tirgus specialistiem jarod risinajums, ki nodro$inat
pareizu un dro$u informaciju par makslas priek§metiem, lai mazinatu
nenoteiktibu un veicinatu parskatamibu. Darijumos ar makslas priek§metiem
allaz ir pastavejis viltojumu un krapniecibas risks, tade] ikviens makslas
priekSmetu pircéjs pastavigi meklé drosakas darfjumu veik$anas iespéjas (Frey,
2019). Saja konteksta blokkéde kliist par potencialu risindjumu informacijas
iegtisanai par makslas darbu autentiskumu, izcelsmi un izsekojamibu, ka ari §is
informacijas apstiprinasanai (Sidorova, 2019).
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Blokkéde tiek definéta ka decentralizéts digitals registrs, kura lietotaji var
drosi un pastavigi uzglabat informaciju. Dati tiek uzglabati kriptografiskos
blokos, kuri veido nemainigu kédi. Tie ir parbaudami, uzticami un izsekojami,
jo tos nav iespéjams mainit (Boucher, 2017). So iemeslu dé] pédéja laika ir
palielinajusies interese par blokkédi, un tehnologijai veltito projektu skaits
laikposma no 2016. gada lidz 2018. gadam ir divkar$ojies (Bruschi et al., 2020).
Lai gan blokkédes tehnologija radas pirms vairak neka desmit gadiem saistiba
ar kriptovaltitu “Bitcoin’, ta tiek izmantota dazadas tautsaimniecibas nozarés,
tostarp tagad ari makslas priek§metu tirg (Sidorova, 2019). Tadé] lidz pilnigai
tas potenciala izmantosanai vél ir tals cel$ ejams.

Attiecigi pieaug ari blokkédei veltito akadémisko pétijumu skaits, kuros
uzmaniba tiek vérsta uz tas vél neatklato potencialu, it ipasi attieciba uz
pielietojumu makslas priek$metu tirgti (Whitaker, 2019). Ekonomisti, kuri
specializéjas makslas nozaré, pagaidam neiedzilinas $aja jautajuma, jo makslas
prieksmetu tirgus kodols joprojam darbojas bezsaisté (Sidorova, 2019).

Darba turpinajuma autore aplikos makslas priek$metu viltojumu problému
un skaidros, ka to risinat ar blokkédes tehnologijas palidzibu. Péc tam autore
salidzinas blokkédes galvenos lietojuma veidus makslas priekSmetu tirga un
to individualos darbibas modelus, lai noteiktu, ka tipiskas autentiskuma un
izcelsmes noteik$anas problémas tiek risinatas ar blokkédes palidzibu. Pédéja
nodala izklastitas visparéjas pardomas un sniegts temata kopsavilkums.

2. MAKSLAS PRIEKSMETU VILTOJUMU APDRAUDEJUMS UN
BLOKKEDE

Viltojumu izgatavo$ana un izplatiSana ietver maldinasanas aspektu, proti,
nodomu pasniegt viltotu priek§metu ka autentisku (Wollheim, 1969). Makslas
priekSmetu viltosana ir viena no smagakajam makslas priek$metu tirgus
problémam. Zenévas Makslas priekSmetu ekspertu institiita (The Fine Arts Expert
Institute; FAEI) eksperti 1&§, ka vairak neka 50 % no tirga eso$ajiem priek§metiem
nav autentiski (Larson, 2014). Makslas priekSmetu viltoSana ir pastavéjusi
vienmeér, tatu musdienas §i paradiba ir daudz uzskatamaka straujas informacijas
aprites dé], ko nodrosina plassazinas lidzekli. Tomér ar inovativam tehnologijam
vilto$anu iespéjams mazinat un izskaust.

Formuléjot spriedumus par priek§metu autentiskumu, makslas priek$metu
tirgus dalibnieki var palauties uz tris dazadiem elementiem, proti, tiesu
ekspertizi, izcelsmes noteikS§anu un amata meistaru zinasanam (Daab, 2010).
Tiesu ekspertizé tiek veikti zinatniski testi, lai noskaidrotu priek$meta autoribu.
Izcelsmes noteik$ana dokumenté priek$meta ipa$umtiesibu vésturi. Amata
meistaru jeb pazinéju zinasanas ir galigais autentiskuma noteiksanas limenis.
Lai gan inovativi tehnologiju risindjumi parsvara tiek pieméroti tiesu ekspertizes
joma, tos var izmantot arl izcelsmes noteik$anas un amata meistaru zinasanu
joma. So procesu veicina ari tieSsaistes darijumu popularitate, kas vél vairak
sekmé pieprasijumu péc makslas priek§metu autentiskuma noteiksanas (Hiscox,
2019).

Galvena probléma, ar ko kolekcionariem nakas saskarties, pérkot makslas
priek§metus un to iedomato nozimigumu, ir konkréta priek$meta izcelsme
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un parlieciba, ka tam ir nevainojama Ipasumtiesibu vésture un pieradams
autentiskums (MacAndrew, 2020). No otras puses, makslas priek§metu tirgus
dalibnieki uzskata, ka tehnologijas palidzés uzlabot izcelsmes noteiksanas, ka ari
makslas darbu izseko$anas un to autentiskuma noteik$anas procesus.

Pédéja laika blokkéde globali ir piesaistijusi dazadu uzpémumu un
organizaciju pastiprinatu interesi, un 21. gadsimta konteksta ta ir uzskatama
par vienu no inovativakajam tehnologijam. Lai gan butisks blokkédes attistibas
izraviens sakas péc Sato$i Nakamoto 2008. gada publikacijas “Bitmonéta:
vienadranga elektroniskas naudas sistéma” (Bitcoin: Peer-to-Peer Electronic Cash
System) un “Bitcoin” blokkédes ieviesanas, tehnologijas vésture sakas daudz agrak.
Izstradajot laika zimoga pievieno$anas struktaru, ko patlaban dévé par blokkedi,
Stjuarts Habers (Stuart Haber) un Skots Storneta (Scott Stornetta) (1991) pétija
uzticamas informacijas aspektus digitalaja laikmeta. Péc tam Nakamoto (2008)
izvérsa vinu pétijumu un izgudroja ta dévéto “raksanu’, proti, jaunu metodi, kas
dod iespéju izsekojama un uzticama veida izpildit vértibu parvedumus starp
sistémas dalibniekiem.

Te butu ipasi jaatzimé, ka blokkéde makslas priek§metu tirga bitu vértigs
ieguvums no uzticamas informacijas viedokla. Proti, blokkéde var bat noderigs
instruments makslas priek$metu tirgus dalibniekiem tadu problému risinasana,
kas saistitas ar priekSmetu izcelsmes noteik$anu, autentiskuma noteik$anu,
verificé$anu un priek$meta identitati. Saskana ar Deloitte & ArtTactic 2019. gada
zinojumu (192. Ipp.) blokkédes galvenas prieksrocibas ir $adas:

- atvérta un savstarpéji savienota piegades kézu tikla izveide, kas visiem
tikla dalibniekiem nodrosina jaunako reallaika informaciju;

- iespéja iestatit atlaujas informacijas lasiSanai, rakstiSanai, izskati$anai
u.c. darbibam;

- makslas priek§meta véstures parredzamibas nodrosinasana, ka ari drosi-
bas sekmésana, atklajot visu informaciju, iznemot konfidencialos datus;

- vienota uzticamas informacijas avota izveide;

- ieintereséto personu lidzdalibas elastiguma un parredzamibas nodrosina-
Sana;

- spéja identificét problémas, kas izriet no logistikas darbibam ar makslas
priek$metiem.

Laikmeta, kad strauji aug makslas priek§metu tieSsaistes tirgus un digitalas
makslas popularitate, patérétaju uzticibas veido$ana kliist arvien svarigaka.
Tadéjadi blokkédes tehnologija kalpo ka lidzeklis makslas priek§meta
ipaSumtiesibu aizsardzibai, sastadot ipasumtiesibu sertifikatus, pamatojoties uz
viedajiem ligumiem, kas noslégti starp dazadiem makslas priek§meta ipa$niekiem
(O’Dwyer, 2018; Sidorova, 2019). It ipasi digitalo vértibu gadijuma ir nepiecie$ama
ipasumtiesibu un izmantoSanas véstures parskatamiba, ka ari skaidri un
vienkarsi ipaSumtiesibu nodos$anas procesi, lai motivétu patérétajus atvért makus
(McConaghy, 2017). Vienlaikus gaidams, ka blokkéde paatrinas kapitala apriti
un paaugstinas originalitates aizsardzibas limeni, radot izaicinajumu masdienu
makslas priek§metu tirgus novecoju$ajam darbibas modelim. T4 ka blokkédé nav



nepiecie$ami starpnieki, §i tehnologija lauj atteikties no starpniekpakalpojumiem
un apvieno autorus, izveidojot centralas apvienibas, td samazinot darbibas
izmaksas un komisijas maksas (Han, 2020).

3. REGISTRS “ARTORY” UN IZSOLU NAMS “CHRISTIFE’S”

Bérnija Ebsvorta kolekcijas pardosana izsolu nama “Christies” Nujorka
2018. gada novembri uzskatama par pavérsienu blokkédes tehnologijas
izmanto$ana makslas priek§metu tirgi un it Ipasi izsolés. Kolekcijas izsolé
“Christie’s” izmantoja jaunu izsoles norises modeli, apvienojot tradicionalus
panémienus ar jauno blokkédes tehnologiju. Si bija pirma reize, kad blokkéde
tika izmantota makslas prieksmetu izsolé, turklat visnota] sekmigi. Jauzsver, ka
kopéja ienémumu summa $aja izsolé sasniedza 323 miljonus ASV dolaru, kas bija
vairak neka sakotnéji prognozéts.! Turklat izsolé tika uzstaditi 12 makslinieku
darbu pardosanas summu rekordi, bet ipasi japiemin Hopera (Edward Hopper)
glezna “Chop Suey’, kuras pardosanas summa sasniedza gan autora personigo
rekordu, gan rekordsummu pirmskara amerikanu makslas kategorija. Noteikti
japiebilst, ka Ebsvorta kolekcija tika uzskatita par izcilako amerikanu modernas
makslas privato kolekciju. Kolekcija bija tadu makslinieku darbi ka Edvards
Hopers (Edward Hopper), Dzordzija Okifa (Georgia O’Keeffe) un Vilems De
Konings (Willem de Kooning), un kads ducis no Siem darbiem ir bijusi izstaditi.

Marketinga nolaka pirms izsoles norisinajas vairaku kolekcijas makslas darbu
starptautiska celojos$a izstade un tika sarikota Art+Tech konference “Exploring
Blockchain: Is the Art World Ready For Consensus?” (Blokkédes izaicinajumi:
vai makslas pasaule ir gatava vienpratibai?) “Christie’s” rikotaja konferencé izsolu
nams prezentéja klientiem sadarbibu ar 2016. gada dibinato uzpémumu “Artory”
saistiba ar blokkédes tehnologijas izmanto$anu uzticamu datu apkopo$anai par
makslas darbiem.

Lai veiktu ar kolekcija eso$ajiem makslas darbiem saistito datu SifréSanu
un uzglabasanu, uznémums izstradaja registru “ArtoryRegistry”. Registra tiek
apkopoti visi dati par makslas darbu izcelsmi, izmantojot kodu virknes, kam
ir atbilstoss atSifréjums publiskas blokkédés, tadéjadi padarot $o informaciju
negrozamu un uzticamu.? Salidzinot ar konkuréjosiem izstraddjumiem,
pieméram, “Verisart” vai “Codex”, registra “ArtoryRegistry” prieksrociba slépjas
taja, ka ta nodrosinatas informacijas kvalitati garanté “ipasi atlasiti specialisti,
kuri veic informacijas parbaudes’, izvairoties no praktiski neizdzé$amam
neprecizitatém, kas raksturigi blokkédei (McAndrew, 2020).

Par katru pardoto makslas darbu tiek sagatavots digitalais paraksts, kas ir
lidzigs QR kodu sistémai. Ar to tiek apstiprinats “ArtoryRegistry” kriptografiskais
ieraksts, kas satur ieraksta paraksta datumu un priekSmeta izcelsmi apstiprinosu
registracijaskartes numuru. “Artory” timekla vietné ir iespéjams pieklat kodiem un
citai informacijai par registréto makslas priek§metu izcelsmes vésturi, izstadisanu

1 Izsolu nama “Christie’s” pardo$anas apjoms 2018. gada sasniedza rekordsummu 7 miljardu
ASV dolaru apmér3, kas bija palielindgjums par 6 %, salidzinot ar 2017. gadu. Sadus raditajus
izdevas sasniegt, pateicoties veiksmigam privatkolekciju izsolém, pieméram, Rokfellera un Eb-
svorta kolekciju pardosanai (www.christies.com)

2 https://artory.zendesk.com
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izstadés un saistito literatiiru, bet makslas priek$metu cenas var aplakot vienigi,
pieslédzoties registram, izmantojot ieprieks izveidotu kolekcionara kontu.

“ArtoryRegistry” ir inovativs registrs, jo tas izmanto pasaulé pirmo izsolu datu
apkopotaju, nodrosinot visu pieejamo informaciju par makslas priekSmetiem
vienuviet, tadéjadi sniedzot unikalu atbalsta funkciju. Lidz $im dati tika iegati no
vairakiem informacijas avotiem. lespéja vienuviet iegtit visus datus par pardosana
pieejamiem prieksmetiem un aplikot visus ieprieks$éjos pardosanas darijumus ar
$ie priek§metiem ir jauns pakalpojums potencialajiem pircéjiem, kadu neviens
izsolu nams lidz $im vél nebija piedavajis un kurs sniedz lielaku atbalstu makslas
priek$metu autentiskuma un izcelsmes noteik$ana. Minétas kolekcijas pardosana
izsolu nams “Christie’s” kluva par uzticibas personu (registracijas partneri), kura,
izmantojot blokkédes uzskaites metodi, “Artory” registra sertificéja kolekcija
esoSos makslas darbus. Autentifikacijas dati tika registréti “Artory” priek§metu
atbilstibas pakalpojuma sistéma/registra (Object Matching Service), kura lielais
datu apjoms tiek uzskaitits mazaka fikséta garuma izteiksmes vieniba, proti,
jaucéjkoda. Péc tam Sie dati tiek registréti publiskas blokkeédes, izmantojot
atbilsto$u jaucéjkodu. Katram jaucéjkodam ir savs unikals kriptografisks paraksts,
ko pieskir “Christie’s” ka informacijas atsauces avots.?

“Artory” patlaban strada, lai papladinatu datubazi ar meérki uzlabot
eso$ajiem un potencialajiem kolekcionariem paredzétos pakalpojumus. Turklat
ir nepiecieSsams panakt, ka $o riku piepemtu arl citas makslas priek§metu
organizacijas, ne tikai izsolu rikotaji. “Artory” parpérk datubazes (Auction Club),
sadarbojas ar citam makslas priek§metu nozares jomam, pieméram, gadatirgu
rikotajiem (TEFAF un jauno digitalas makslas gadatirgu CADAF), un veido
partnerattiecibas ar vértétaju grupam (Winston Group), makslas galerijam un
uznémumiem, kas nodarbojas ar digitalo makslu. Aplakotais gadijums ir pirmais
nozimigais solis blokkédes piemérosana makslas pasaulé un apliecinajums vélmei
padarit makslas priek$metu tirgu parskatamaku.

Ebsvorta kolekcijas pardosana pamata notika saskana ar “Christies” izsolu
ierasto kartibu: blokkéde bija nozimigaka ari péc pardosanas. Makslas darbu
jaunas ipaSumtiesibas tika registrétas registra “ArtoryRegistry” un ievaditas
“Artory” uzturétaja kolekcionaru sistéma (Rottermund, 2019). “Artory” platforma
kolekcionaru identitate netiek atklata un to informacija nav publiski pieejama:
vini var pieklat savai personigajai, drosajai, digitalajai majvietai jeb kolekcionara
glabatavai (Collector’s Vault), kur var glabat sensitivus dokumentus, pieméram,
zinojumus par makslas darbu stavokli vai vértéjumus.

4. “4ARTECHNOLOGIES” UN “VERISART”

Riks “4ARTechnologies” tika izstradats 2018. gada, un tas apvieno augstu
blokkédes aizsardzibas pakapi ar papladinatas autentifikacijas tehnologiju, kas
pati risina makslas priek§metu tirgus aktualakas problémas, vienlaikus radot
vértibu makslas priek§metu nozares dalibniekiem. Proti, $aja rika autentifikacija
notiek ar pirksta nospiedumu pakalpojuma palidzibu. Si modernaka paplasinatas
autentifikacijas tehnologija spé& skenét, atpazit un apstiprinat “pirksta

3 Turpat.
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nospiedumu” un uzglabat to attéla “dzivibas apliecinajuma” jeb biometriskaja
pasé.*

Viena no galvenajam 4ART tehnologijas sastavdalam ir KYC identifikacija
(princips “pazisti savu klientu”), kas lietotajiem dod iespéju registrét makslas
priek§metu un mainit ta datus (autors, ipasnieki, restauratori u.tml.). Lietotaji
péc izvéles var pievienot datus priek$metiem, izmantojot vienigi savu lietotaja
identitati, kas nodrosina pilnigu parskatamibu un anonimitati. Gan makslas
priek$metu pardevéjiem, gan maksliniekiem ir pieejama lietderiga funkcija,
proti, iesp&ja apliikot priek§metu stavokla parskatus (parskats ir jasagatavo,
veicot jebkuru darijumu ar priek$§metu), kurus var apskatit ari viedtalruni un kuri
pieskir papildu drosibu ikvienam darijumam, vai tas batu makslas priek§meta
pardosana, nostti$ana vai apdro$inasana.’

“Verisart” saka darbibu makslas priekSmetu tirgi 2015. gada, planojot
izmantot blokkédes nemainigumu sertificéSanas sistémas izveidei makslas
priek§metu tirgum. Lidzigi ka citas platformas arl “Verisart” izmanto blokkédes
tehnologiju, lai apvienotu parskatamibu, anonimitati un drosibu ar meérki
aizsargat informaciju par makslas priek§metu autoru un ipagniekiem. Platformas
pamata ir makslas priekSmetu un kolekcionéjamo priek$metu infrastruktira,
kuru ikviens var parbaudit. Ta dod iespé&ju mobilaja viediericé vai datora sagatavot
muzeju limena ierakstus par jebkadiem priek$metiem. Ieraksti tiek Sifréti
augstas ticamibas decentralizéta Zurnala, un tiem tiek pievienots laika zimogs,
lai mazinatu krapniecisku darbibu un neatlautas atveido$anas iespé&amibu,
izsniedzot lietotajiem individualu sertifikatu, kuru iespéjams viegli atjauninat un
parsatit.t

“Verisart” platforma ir paredzéta maksliniekiem, kolekcionariem, galerijam,
izsolu namiem un e-komercijas uzpémumiem, un ta ir izstradata ar mérki
vairot uzticibu un likviditati makslas priek§metu tirgd. Ta izmanto blokkédi
apvienojuma ar citam tehnologijam, pieméram, maksligo intelektu un datorredzi,
lai nodrosinatu jaunus rikus makslas priekSmetu registréSanai, atklaganai
un tirdzniecibai. Priek$meta izcelsmes véstures izveidei platformas pétnieki
caurskata visu pieejamo ierakstu kopumu, tostarp pardosanas datus, katalogus un
visas citas vésturiskas liecibas, kas var palidzét izsekot priek§meta ipasumtiesibu
un atraanas vietu vésturi. Augstakais izcelsmes noteiksanas limenis dod
iespéju bez iztruksto$iem posmiem izsekot priek$meta izcelsmi lidz ta autoram
(maksliniekam).

Uzpémums “Verisart” sadarbiba ar “Paddle8” ir sacis piedavat aririku “P8Pass”
Katrs elektroniskais sertifikats “P8Pass” satur detalizétu izcelsmes informaciju
un kalpo par unikalu pirksta nospiedumu bitmonétas blokkédé, kam ir batiska
nozime tie$saistes izsolés. Vel viens “Verisart” partneruznémums ir “ArtSystems”,
kas pasaules lielakajam galerijam piedava blokkédes sertifikaciju — pirmo
krajumu parvaldibas platformu, kura integréts $ada veida uz blokkédes balstits
sertifikats. “Verisart” meérkis ir atvieglot lietotajiem datu integréSanu, vairot
ierakstu uzticamibu un ciesak piesaistit $o ierakstus fiziskiem priek§metiem.

Abu blokkédes lietojumprogrammu meérkis ir vairot nozares dalibnieku

https://www.4art-technologies.com
Turpat.
https://verisart.com
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uzticamibu tie$saisté un klatiené. Proti, gan “4ARTechnologies”, gan “Verisart”
risinajumi ir paredzéti viendam un tam pasam makslas priekSmetu tirgus
institucionalam un individualam ieinteresétajam personam. Viena no butiskam
abu uznémumu istenotam funkcijam ir viedie ligumi. Sai funkcijai ir iz3kirosa
nozime blokkédé, it ipasi no praktizéjosa jurista viedokla (Giirkaynak et al., 2018).
Pateicoties viedo ligumu funkcijai, pircéju un pardevéju privatums ir garantéts
katra kédes posma. Ipasnieki var mainit makslas priekSmeta ipa$umtiesibas
jebkura bridi, izmantojot ipasumtiesibu protokola vienotu funkciju, kas sagatavo
precizu sertifikatu uzreiz péc ipaSumtiesibu mainas. Ar Ipasas funkcijas palidzibu
makslinieks var sanemt pazinojumu par sava darba pardo$anas darfjumu un
attiecigi sanemt daJu no summas, nekada veida neskarot darba pircéja privaitumu.
Abam lietojumprogrammam ir kopigs lokalizacijas un izseko$anas pakalpojums,
kas satur parvadasanas sertifikitus un dod iespéu makslas prieksmetu
parvadatajiem, Ipasniekiem un apdro$inatajiem samazinat risku parvadasanas
laika.

Kamer “Verisart, lidzigi ka citas platformas, nodrosina vienigi véstures un
izcelsmes digitalo sertifikatu autentifikaciju, tikmér “4ART” piedava makslas
priek$meta fiziska attéla autentifikaciju, izmantojot savu ipaso “paplasinatas
autentifikacijas” tehnologiju. Pirmo reizi visa makslas priek$metu autentificé$anai
un vértésanai butiska informacija tiek dro$i uzglabata vienuviet. Tas garanté
gan digitala sertifikata, gan fiziska attéla uzticamibu. Turklat “Verisart” makslas
priekSmetu darfjjumiem izmanto sistému, kuras pamata ir bitmonéta, savukart
“4ART” izmanto sistému “Euthereum”

Uzpémums “4ART” ir ipasi izstradajis “pirksta nospieduma” sistému, kura
glabajas blokkédé kopa ar visu citu batisko informaciju, nodrosinot makslas
priek§metam neviltojamu biometrisko pasi, kura ir noradits arl priekSmeta
pasreizéjais stavoklis/restauracijas statuss. Péc attéla sakotnéjas noskenésanas
ta pirksta nospiedumu iespéjams vienkarsi parbaudit ar viedtalruna palidzibu,
salidzinot ar citu attélu, kur$ rada iespaidu, ka ir tas pats attéls. Jaatzimé, ka
“4ART” izmanto KYC (pazisti savu klientu) identificésanas tehnologiju, kura
parbauda visus iesaistitos makslas priek$metu tirgus dalibniekus un saglaba
makoni visus vinu $ifrétos profilus.

Lidzigi ka “Artory”, ari “Verisart” ir ipasi paredzéts makslas priekSmetu tirgus
starpniekiem, pieméram, izsolu namiem un galerijam, nodrosinot tiem pilnigus
izcelsmes parskatus un krajumu blokkédes sertificésanu. Tikmér “4ART”
meérkauditorija galvenokart ir makslinieki, nodrosinot tiem iesp&u sanemt
autoratlidzibu, pateicoties ierakstam makslas priek$meta blokkédes pasé par
prieksmeta talakpardosanu.

5. VISPARIGAS PARDOMAS UN SECINAJUMI

Saja dokumenta tika aplitkotas pasreizéja makslas pasaules ekosistéma
pastavosas iespéjas un apdraudéjumi, ka ari analizéta blokkédes tehnologijas
izmanto$ana nozaré. Apskatot makslas priek§metu tirgti izmantotas tris dazadas
blokkédes platformas un to darbibas modelus, var secinat, ka blokkéde var
nodro$inat makslas priek§metu parbaudamu digitalo identitati, kuru iespéjams
saglabat visos turpmakos darfjumos. Ta ka visa batiska informacija par darijuma
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iesaistito makslas prieksmetu klast arvien vieglak pieejama, zagtu vai viltotu
makslas priek§metu pardosana ir vieglak konstatéjama un tadé] daudz gratak
paveicama. Tadas platformas ka “Artory”, “4ARTechnologies” un “Verisart” jau
ir sakusas izmantot blokkedi, piedavajot pakalpojumus, kas blokkédé registré
makslas priek$meta unikalo pirksta nospiedumu, darijumu vésturi un izcelsmi.

Autentificétas informacijas sertificé$anas un piekluves process ir jauns
veids, ka padarit darijjumus ar makslas priek§metiem izsolu namos, galerijas
un citas starpniekstruktiras parskatamakus (Rottermund, 2019). Ka redzams
izsolu nama “Christie’s” pardosanas noteikumos, informaciju par makslas darba
veésturi, ipa$niekiem un izstadisanu izstadés ir iespéjams izlabot un priek§meta
autentifikaciju var apstridét bez pienaciga apstiprinajuma. Bez nepiecieSamas
informacijas potencialie pircéji nevar but pilniba drosi par pérkamo prieksmetu,
un darfjuma konteksta vini atrodas neizdeviga stavokli (Lazzaro, Moureau &
Sagot-Duvaroux, 2004). “Artory” sistéma, kas tika izstradata Ebsvorta kolekcijas
izsolei izsolu nama “Christie’s” 2018. gada, nodrosinaja informaciju par makslas
darbu autentiskumu un izcelsmi, ierobezojot asimetriskas informacijas probléemu
makslas priekSmetu tirdznieciba: sertificéti dati par makslas priek§metiem un
ieprieks$éjiem darijjumiem ar tiem var mazinat pircéju $aubas, ka ari informacijas
vaksanai nepiecieSamo laiku un naudu, tadéjadi paaugstinot vinu informétibu
par darfjuma priekSmetu.

Tadéjadi ir iespéjams izdarit $adus secinajumus:

- Blokkéde ir atzita tehnologija, kura var but reals risinajums tam, lai iero-
bezotu makslas priek§metu viltojumu risku un labak aizsargatu makslas
priek$metu autentiskuma un izcelsmes datus;

- Blokkéde var butiski mazinat krapsanas gadijumu skaitu, nodrosinot par-
skatamu informaciju par katra makslas priek§meta Ipasniekiem;

- Vértibu ipaSumtiesibu nodosanas darijjumos nav japiesaista tresa persona,
vienlaikus nodrosinot darijuma iesaistitajam pusém parliecibu par dari-
juma drosibu;

- Raugoties no makslinieku viedokla, blokkédes tehnologiju un viedo ligu-
mu attistiba sniedz maksliniekiem iespé&ju aizsargat autortiesibas no laun-
pratigas izmanto3anas un atsavina$anas;

- Kaut ari $eit aplakoto tris platformu darbibas modeli atskiras, tie visi pie-
dava autentiskuma un izcelsmes noteik$anas risinajumus un veido decen-
tralizétu un autentificétu makslas priek$metu tie$saistes registru.

Blokkéde ir risinajums makslas priekSmetu autentiskuma noteikSanai un
drosas informacijas snieg$anai, tacu to var izmantot ari ka lidzekli markieru
pieskir§anai makslas priek$metiem un ka maksliniecisku lidzekli digitalas
makslas radi$anai. Ir svarigi sekot turpmakam norisém, lai saprastu, cik plass
var but $adas tehnologijas potencialais inovativas pielietosanas spektrs. No otras
puses, blokkédei var but ari nevélams blakusefekts, proti, ta var sekmét makslas
parvérsanu precé, vienlaikus mazinot tas patieso kultiras vértibu.” Nav $aubu, ka
blokkéde met izaicindgjumu pasreizéjam ekonomiska spéka lidzsvaram makslas
priek§metu tirgh un ta reguléjumam (MacDonald-Korth, 2018).

7 Skatit, pieméram, https://www.artbasel.com/news/blockchain-artworld-cryptocurrency-cryp-
tokitties
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Turklat ir vérts sekot turpmakajai izsolu nama “Christie’s” un uznémuma
“Artory” partneribas attistibai. Péc veiksmigas Ebsvorta kolekcijas izsoles $kita,
ka vinu sadarbiba turpinasies ari citu kolekciju pardo$ana, tacu, kaut ari abi
uznémumi joprojam ir partneri, tas nav noticis. Vienigais iznémums bija vél divas
izsoles, kas notika vien dazas nedélas péc Ebsvorta kolekcijas pardosanas, tacu tas
bija saistitas ar to pasu kolekciju. 2018. gada 6. decembri Londona “Vecmeistaru
vakara izsole” tika pardota Jana Vanderheidena (Jan van der Heyden) glezna
“Arnemas pilsétas skats” un Rafaelino Delgarbo (Raffaellino del Garbo) glezna
“Jaunava Marija ar Bérnu un Svéto Jani Kristitaju bérniba un Svéto Hieronimu
un Svéto Francisku fona” Tapat Londona 2019. gada 6. marta “Péckara un
laikmetigas makslas vakara izsolé” tika pardota Deivida Hoknija (David
Hockney) glezna “Henrijs Geldcalers un Kristofers Skots”. Visas tris gleznas bija
dala no Bérnija Ebsvorta kolekcijas, un $o makslas darbu jaunos ipagniekus izsolu
nams “Christie’s” sertificéja “Artory” timekla vietné. Blokkédes neizmanto$anu
turpmakas izsolés var skaidrot ar diviem apsvérumiem. Pirmkart, Ebsvorta
kolekcijas izsoli var uzskatit par blokkédes tehnologijas izméginajumu izsolé ar
augstu prognozéto kopéjo pardosanas summu. Otrkart, izmantojot $o inovativo
tehnologiju, kas vairo nozares parskatamibu, izsolu nams “Christie’s” — viens
no vado$ajiem makslas priek§metu tirgus dalibniekiem - sekméja izsolu
nama télu un uzticamibu makslas priek$metu tirgus dalibnieku vida. Kopuma
$is méginajums palidzéja pievérst makslas pasaules uzmanibu blokkédes
tehnologijai ka nozimigam tuvakas nakotnes izaicinajumam (McAndrew, 2020).
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ABSTRACT. Blockchain technology is called for a major disruption in
the cultural and creative industries, and particularly in a rather traditional
market such as the art market. Yet recent research still lacks an assessment
of potential blockchain effects on the art market. A main reason
supporting the adoption of blockchain technology in the art market is
to contribute transparency to transactions in terms of authentication
and provenance of art objects. In particular, blockchain is likely to
reduce the uncertainty through a distributed ledger and time-stamp on
transactions guaranteeing about authenticity and previous collectors of
the artworks. Ultimately, this would progressively reduce the share of fakes
in the market, and especially the “gray zone” that discriminates between
(truly) authentic and (potential) fake artworks. As such, blockchain can
be considered as an endogenous, anonymous, distributed and sort-of self-
regulated certification alternative to a centralised legal certification based
on an official register with identification (including tax) of the artwork
owner. By analysing three different blockchain platforms applied to the
art market, and their respective business models, this paper discusses
how blockchain can support art market professionals. Moreover, from a
regulation perspective, it opens new perspectives and challenges in terms
of how art market professionals could and should position themselves, in
the face of these emerging practices.

1. INTRODUCTION

One of the main concerns on the art market is a correct and secure information
about artworks, in order to reduce uncertainty and increase transparency. Art
transactions have been traditionally threatened by the risk of forgeries and frauds,
and the request of a safer trade is the condition that an art buyer is continually
looking for (Frey, 2019). In such a context, blockchain is emerging as a possible
solution in order to get information on artwork authentication, provenance and
traceability, as well as the validity of this information (Sidorova, 2019).

Blockchain is defined as a decentralised, digital ledger allowing users to store
information in a secure and permanent way. The data are stored in cryptographic
blocks that form an immutable chain. This is verifiable and impossible to alter, and
consequently reliable, trustworthy and traceable (Boucher, 2017). For this reason,
the general interest in blockchain has recently increased, with a twofold growth of
projects from 2016 to 2018 (Bruschi, et al., 2020). While blockchain technology
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per se dates back to more than ten years ago, linked with the cryptocurrency
“Bitcoin’, it has been applied to various economic sectors, including, more
recently, to the art market (Sidorova, 2019). Therefore, its potential is still far
from its full exploitation.

Correspondingly, academic research on blockchain is increasing, aiming at
highlighting its undiscovered potential, that still remains a “work in progress’, in
particular for the art market (Whitaker, 2019). Art economists are still not much
concerned with that, since the core of the art market remains offline (Sidorova,
2019).

In the remaining of this paper, I introduce the issue of art forgeries and how
blockchain can address it. I then compare major applications of blockchain to
the art market, and corresponding business models in order to assess how typical
issues of authentication and provenance are dealt with in a blockchain context.
The final section offers a general discussion and concludes the paper.

2. THE THREAT OF ART FORGERIES AND BLOCKCHAIN

Counterfeiting entails deception, the intention of passing off a fake object as
authentic (Wollheim, 1969). Art forgery is one of the most important issues of the
art market. Experts from the Fine Arts Expert Institute (FAEI) of Geneva suggest
that more than 50% of works circulating on the market are not authentic (Larson,
2014). Art forgeries have always existed, although nowadays this phenomenon is
much more spectacular due to the fast exchange of information by mass media.
However, forgeries can be reduced and prevented by technological innovations.

In forming their authenticity judgments, art market players can rely on three
different factors: forensics, provenance, and connoisseurship (Daab, 2010).
Forensics uses scientific testing to delve into a work’s authorship. Provenance
documents an object’s history of ownership. Connoisseurship, or connoisseur’s
expertise is the final authentication. While technological innovations have
concerned especially forensics, they have started to support also provenance and
connoisseurship. This has also been fostered by increasing online sales, which are
putting even more pressure on artwork authentication demand (Hiscox 2019).

The main problem collectors are faced with when buying art and their
perceived importance is the provenance of an art object and insuring it has a good
title and proof of authenticity (MacAndrew, 2020). On the other hand, art market
players believe that technology will improve provenance tracking, traceability of
artworks, and their authentication (Deloitte 2019).

Recently, blockchain has attracted much attention of different companies
and organizations across the globe and as for the 21st century, it is considered
as one of the most innovative technologies. Although blockchain got substantial
impetus after the paper by Satoshi Nakamoto (2008) titled “Bitcoin: A Peer-
to-Peer Electronic Cash System” and the launch of the Bitcoin blockchain, the
history of this technology started quite earlier. Through the development of the
time-stamping structure that we now call blockchain, Stuart Haber and Scott
Stornetta (1991) focused on the notion of trusted information in the digital age.
Nakamoto (2008) then elaborated on their concept and conceived mining, a new
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method of executing transfers of value between peers in a traceable and reliable
manner.

Noticeably, blockchain applied to the art market can be particularly relevant
from the perspective of trusted information. In particular, for art market
players blockchain can play a significant role in addressing problems related to
provenance, authentication, verification and asset identity. According to Deloitte
& ArtTactic (2019, p. 192), the main advantages of the blockchain are:

- creation of an open and interconnected network of supply chains with up-
to-date real-time information available to all participants;

- the ability to set permissions for reading, writing, auditing and other ac-
tions;

- ensuring full visibility of the entire history of the work of art as well as im-
proving safety through full disclosure of information, except confidential
data;

- creation of a single source of reliable information;

- ensuring flexibility and transparency of stakeholders’ engagement;

- the ability to identify problems arising from logistics operations with art
objects.

In an era of expansion of the online art market and digital art, building the
consumer’s trust is even more crucial. In this respect, blockchain technology
offers a means of protection of the art piece’s ownership rights through the
generation of ownership certificates in smart contracts between different
owners (O’Dwyer, 2018; Sidorova, 2019). Even more for digital assets, visibility
of ownership, use, and clear and simple processes of ownership transfer are
required to enable consumers to pay (McConaghy, 2017). At the same time,
blockchain is expected to increase the speed of capital circulation and the level of
originality protections, challenging an outdated operating model of the modern
art market. Through its important feature of disintermediation, blockchain can
in fact eliminate intermediaries and unite creators to form consolidated unions,
reducing operating costs and commissions (Han, 2020).

3. ARTORY & CHRISTIE’S

The Ebsworth Collection sale at Christie’s in New York in November 2018
represents a milestone in the application of blockchain to the art market, and
in particular to auctions. In this sale, Christie’s pioneered a new way of running
auctions, combining traditional tools with the emerging technology of blockchain.
It was the first and quite successful application of the blockchain to an art auction.
In fact, the auction realised an overall considerable sale value of $323 million,
above expectations.! Moreover, it set twelve artist personal sale records, plus
Hopper’s Chop Suey both personal record and highest sale for Pre-War American
Art category. Noticeably, the Ebsworth collection was considered the greatest
American Modern Art private collection. It comprised artworks by artists such

1 2018 has been a record year for Christie’s with a sales volume of $7 billions and a growth of 6%
with respect to 2017. This result was achieved through the successful sales of private collections,
in particular the Rockefeller and the Ebsworth ones (www.christies.com)
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as Edward Hopper, Georgia O’Keeffe and Willem de Kooning, a dozen of which
had been exhibited .

From a marketing perspective, the sale was effectively preceded by an
internationally travelling exhibition of a dozen works from the collection and
the Art+Tech Summit “Exploring Blockchain: Is the Art World Ready for
Consensus?”. The Summit, organised by Christie’s, was the occasion to officially
present to the auction house’s clients its collaboration with Artory, founded in
2016 and exploiting blockchain technology to gather trusted data about artworks.

For the purpose of encrypting and storing all data related to the collection’s
artworks, Artory created the ArtoryRegistry. This records all the data about
the artworks’ provenance through a series of codes that has its corresponding
transcription on public blockchains, thus making that information unmodifiable
and trustful> Compared to competitors, such as Verisart or Codex, the
ArtoryRegistry has the advantage that the quality of its supplied information
relies on a “vetted list of specialists who verify the information’, avoiding hard-
to-erase inaccuracies, typical of blockchain (McAndrew, 2020).

For each artwork sold, there is a digital signature, similar to a QR code system,
that validates the cryptographic record of ArtoryRegistry, with the date of the
record signature, together with a registration card number, which validates the
provenance. On Artory’s website, it is possible to access the codes and other details
about provenance, previous exhibitions and related literature of the registered
artworks, while artworks’ prices can be consulted only after having accessed them
via a previously signed-in Collector’s account.

Another innovation of the ArtoryRegistry is that it works as the world’s first
auction data aggregator, concentrating all the information available about the
artworks on a unique support. So far, data have been usually spread over several
sources of information. Obtaining all the details on the objects for sale and
confronting all their previous transactions at once is a new service to potential
buyers that was never been offered by any auction house before, and that can
better support artwork authentication and provenance. For this sale, Christie’s
became the trusted institution (a Registration Partner) that certificated the
artworks on Artory, using the blockchain recording method. The authentication
was registered on Artory’s Object Matching Service system (the Registry), in
which a large amount of data is reported in a smaller expression of fixed length,
that is the hash. These data are then recorded on the public blockchains through
a corresponding hash. Each hash is characterised by the unique cryptographic
signature of Christie’s, as an information reference.’

Artory aims to expand its database in order to improve the services offered
to both, collectors and potential collectors, and the openness of the art world
institutions beyond the auction’s sector. Artory is actually acquiring databases
(Auction Club), collaborating on other fields of the art world like fairs (TEFAF
and the new digital art fair CADAF) and partnering with appraisals groups
(Winston Group), art galleries and companies involving digital art. The addressed
case study represents the first relevant step in the application of the blockchain to
the art world and the willingness to make the art market more transparent.

2 https://artory.zendesk.com
3 Ibid.
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The Ebsworth collection sale itself took place following the traditional
structure of Christi€’s auctions: the second relevant application of the blockchain
occurred after the sale. The new ownerships were recorded on the ArtoryRegistry
and entered the collectors’ system provided by Artory (Rottermund, 2019).
On the Artory platform, collectors remain anonymous and are never publicly
enlisted: they can access their private, secure, digital home, the Collectors’ Vault,
where they can store sensitive documents, such as artworks condition reports and
valuation estimates.

4. 4ARTECHNOLOGIES AND VERISART

Launched in 2018, (hereinafter 4ART’) combine the high-level protection
of the blockchain with “augmented authentication” technology to apply itself
to solving the art market’s most pressing problems while creating value for all
artwork players. In particular, in 4ART authentication works by means of a
fingerprinting service. This is a state-of- the-art augmented authentication
technology that scans, recognizes and validates a “fingerprint” and stores this in
the image’s proof-of-life, its “biometric passport™*

One of the key components of 4ART technology includes KYC identification
which allows users to register an artwork and modify its data (about artists,
owners, restorers, etc.). Users can choose to link their data to the objects’ data
only through their UserID, which ensures full transparency and anonymity. Both,
art sellers and artists benefit from the special service of condition reports (which
accompany all transactions) that are handily available on a smartphone and are
feasible to add security to any transaction, from selling artworks to shipping or
insurance deals.’

Verisart appeared on the art market in 2015 with the idea to use the
immutability of blockchain to create a certification system for the art market.
Similarly to other platforms, Verisart applies blockchain technology to combine
transparency, anonymity, and security to protect artworks’ records of creation
and ownership. It builds on an infrastructure for artworks and collectibles that is
verifiable by anyone. It allows to create a museum-quality record for any object
on a mobile device or a computer. Records are encrypted and timestamped by
a highly trusted decentralized ledger, in order to reduce fraudulent activity and
unauthorized reproductions, providing users with a customizable certificate that
can be easily updated and transferred.®

Verisarts platform is aimed at artists, collectors, galleries, auction houses,
and e-commerce businesses and is designed to foster trust and liquidity in the
art market. It uses blockchain together with other technologies, such as Al and
computer vision to provide powerful new tools to register, discover, and trade art.
To build provenance, the platform researchers examine the totality of records,
including sales records, catalogues, and any other historical evidence that can
trace the artwork’s ownership and location history. The utmost provenance level
that can be traced back is to the artist, without any gaps.

Verisart also launched P8pass in partnership with Paddle8. Each P8Pass
contains detailed provenance information and functions as a unique fingerprint

4 https://www.4art-technologies.com
5 Ibid.
6 https://verisart.com
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on the bitcoin blockchain, which is essential for the online auctions. Another
Verisarts partner is ArtSystems, which brings blockchain certification to major
galleries worldwide, making it the first art inventory management platform to
integrate this kind of blockchain-based certificate. Verisart strives to make it easy
for users to integrate their data, trust the records, and tie these records more
closely to physical objects.

Both blockchain applications aim at building operators’ trust online and
offline. Noticeably, both 4ART and Verisart target the same institutional and
individual stakeholders in the art market. Smart contracts are the key feature that
both companies implement. This feature is of crucial importance in blockchain,
especially from the perspective of a legal practitioner (Giirkaynak et al., 2018).
Thanks to the smart-contract functionality, the buyers’ and sellers’ privacy is
assured at every step of the chain. Owners can change an artwork ownership
whenever they want through a common function of ownership’s protocol, issuing
a customized certificate every time an alteration of ownership occurs. Through
a special function, artists can be informed whenever one of their works is being
sold - and earn a revenue without compromising their buyers’ privacy. Both
applications also share a track-&-trace service, which includes certificates of
transportation and allows artwork carriers, owners and insurers to reduce risk
during transportation.

Whereas Verisart, similarly to other platforms, allows exclusively for the
authentication of digital certificates (of history and provenance), 4ART provides
the authentication of the physical image of the artwork using its particular
“augmented authentication” technology. For the first time, all information that is
relevant to artwork authentication and valuation is securely stored together. This
guarantees both the reliability of the digital certificate and the physical image.
Moreover, Verisart has adopted a bitcoin-based system for art transactions, while
4ART is based on the Euthereum system.

4ART has especially developed its “fingerprint” system, which is stored in
the blockchain along with all other relevant information, providing the artwork
with a forgery-proof “biometric passport” that also lists its current condition/
restoration status. After the initial scanning of an image, its fingerprint can be
checked against any other image purporting to be that same image, simply by
means of a smartphone. Moreover, 4ART uses KYC Identification technology
which verifies all the involved art market players and stores their encrypted
profiles on the cloud.

Similarly to Artory, Verisart targets especially art market intermediaries,
such as auction houses and galleries, providing them full provenance statements
and inventory blockchain certification. Differently, 4ART mainly targets artists
allowing them to gain royalties thanks to the recording of resales in the artwork’s
blockchain- passport.

5. GENERAL DISCUSSION AND CONCLUSIONS

This paper has explored the opportunities and threats that exist in the current
art world ecosystem and has investigated how blockchain technology operates
within the industry. By considering three different blockchain platforms applied
to the art market and their corresponding business models, we have analysed
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how blockchain can produce a verifiable digital identity for artworks that can be
retained throughout all transactions. Since all relevant information pertaining
to artwork being transacted becomes more easily accessible, the sale of stolen or
forged works becomes more easily detectable and hence more difficult to happen.
Platforms such as Artory, 4ARTechnologies and Verisart have already started
to deploy blockchain and in this way are offering services that can register an
artworKk’s unique fingerprint, history, and provenance on the blockchain.

The process of certification and access to authenticated information is a
new method to make art market transactions at auctions, galleries and other
intermediaries more transparent (Rottermund, 2019). As shown in Christi€’s
conditions of sale, the data about the history of an artwork, its ownership and
former exhibitions can be corrected and the authentication of an object can
be contested, without a proper validation. Without disposing of necessary
information, potential buyers that cannot be completely sure of what they
are buying are in an unfavourable trade position (Lazzaro, Moureau & Sagot-
Duvaroux, 2004). The system conceived by Artory on the occasion of the Ebsworth
collection sale at Christies in 2018 crucially increased the access to information
on artworks’ authenticity and provenance, limiting the problem of asymmetric
information in the art trade: certified data on the artworks and on their previous
transactions can reduce the buyers’ uncertainty and their time and costs spent in
gathering information, making them more aware subjects in the deal.

Overall, we can summarise the following main findings of this paper:

- Blockchain is an established technology that can represent a valid so-
lution in order to limit the threat of art forgeries and better secure the
authenticity and provenance of artworks;

- Blockchain can substantially reduce instances of fraud by providing a
transparent chain of custody for individual artworks;

- The most distinctive characteristic of blockchain technology is that is it
does not require the involvement of a third party for transfers of value,
whilst providing the parties involved in the transaction with high confi-
dence in the security of the operation;

- From the artists’ perspective, the development of blockchain technolo-
gies and smart contracts suggests an opportunity for artists to protect
their ownership rights from misuse and expropriation;

- While there are differences in the respective business models of the three
platforms examined in this paper, all offer authentication and provenan-
ce solutions and aim to build a decentralised, online ledger of authen-
ticated art.

Blockchain is a solution to authenticate and provide secure information about
artworks but it can also be used as a way to tokenize artworks and as an artistic
medium to create digital art. It is important to cover the next developments in
order to understand how wide the range of potential innovative application of
such a single technology can be. On the other hand, blockchain could imply
the major drawback of a further commodification of art, at the expenses of its
intrinsic cultural value.” For sure, blockchain challenges the current balance of

7 See e.g. https://www.artbasel.com/news/blockchain-artworld-cryptocurrency-cryptokitties
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economic power on the art market, and how it is regulated (MacDonald-Korth,
2018).

Finally, it is worth considering the future developments of Christie’s and
Artory’s partnership. After the success of the Ebsworth Collection sale, we
would expect their collaboration went on for other sales. Although they still are
partners, that has not been the case so far. The only exceptions are two auctions
that occurred just a few weeks after the Ebsworth sale, which were still related to
that collection. On 6 of December 2018, A capriccio view of Arnhem by Jan van der
Heyden and The Madonna and Child with the Infant Saint John the Baptist, Saints
Jerome and Francis beyond by Raffaellino del Garbo were sold at Old Masters
Evening Sale in London. On 6 March 2019, David Hockney’s Henry Geldzahler
and Christopher Scott was sold during Post-War and Contemporary Art Evening
Auction again in London. These three artworks belonged to the Barney Ebsworth
Collection and their new ownership was certificated by Christie’s on the Artory’s
website. The lack of further auctions supported by blockchain could be explained
by two considerations. First, the Ebsworth Collection sale could be considered as
a test of blockchain application connected with a sale with a high total estimate.
Second, this attempt made Christie’s the first mover as a prominent art market
player that had adopted such innovative technology promoting a more transparent
art system, hence reinforcing its image and trust by art market players. Overall,
this attempt has contributed to put the blockchain technology in the spotlight of
the art world as a major challenge for the nearest future (McAndrew, 2020).
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MAKSLAS PRIEKSMETU TIRDZNIECIBAS
UZRAUDZIBA: PROVENANSES UN
PIENACIGAS RUPIBAS PARBAUDES
NOZIMIGUMS MAKSLAS UN KULTURAS
PRIEKSMETU TIRDZNIECIBA

Manlio Frigo

Starptautisko tiesibu profesors Milanas Universitaté un advokatu biroja
“BonelliErede” Makslas un kultiiras priek$metu specializétas grupas
dalibnieks un advokats

1. JURIDISKA PIENACIGAS RUPIBAS PARBAUDE

Starptautiska makslas priek§metu tirgn, kura ne vienmér valda pilniga
parredzamiba, ir svarigi, lai katram darfjjumam tiktu veikta juridiska pienacigas
rapibas parbaude.

Lai noveérstu vai vismaz butiski samazinatu darjjuma riskus neatkarigi no
ta, vai runa ir par ziedojumu, aizdosanu vai deponés$anu, darijjuma faktisko un
tiesisko apstaklu parbaude ir tikpat svariga ki darfjuma iesaistita priekSmeta
pamatinformacijas iegi$ana un aizsargasana.

Parrobezu darjjumu gadijuma rodas jautajumi par piemérojamajam tiesibam,
jurisdikciju un juridiskas interpretacijas kritérijiem ipasumtiesibu, autentiskuma
un citu aspektu noteiksana. Tie$i Sos jautadjumus es apskatisu, jo ta varam noteikt
atbilstosus nepieciesamos piesardzibas pasakumus, tirgojoties tada sarezgita tirgi
ka makslas un kultaras priekSmetu tirgt.

Juridiskas pienacigas rupibas parbaudes ietvaros ir javeic daudzlimenu
izmeklésana, it ipasi parrobezu darfjumu gadjjuma. Pirmkart, ir japarbauda
makslas vai kultiras priekSmeta autentiskums un provenanse, proti, autors,
izgatavosanas datums, tips, vésturiskais periods, izmantotie materiali, un visiem
$iem elementiem ir jasaskan.

Otrkart, pardevéjam ir japierada, ka vin$ patieSam ir konkréta priekSmeta
ipasnieks un ka ta nodoSanu nakamajam Ipas$niekam neierobeZo nekadi
apgratinajumi, pieméram, tas nav apkilats, izmantots par nodro$inajumu u.tml.
Sis aspekts vairs neskiet tik vienkarss, ja to apliko no civiltiesibu sistémas un
parazu tiesibu sistémas atskiribu viedokla. Civiltiesibu sistéma balstas uz
valdjjuma principu, ka noteikts 1804. gada Napoleona kodeksa (en fait de
meubles la possession vaut titre), un tadé] zagtus priekSmetus dazreiz var likumigi
nodot, pamatojoties vien uz valdjjumu. Savukart parazu tiesibu sistémas,
pieméram, Apvienotaja Karalisté un ASV, makslas priek$meta patiesa ipasnieka
ipasSumtiesibas ir parakas par labticiga pircéja Ipasumtiesibam, tadéjadi liedzot
zagtu priek§metu likumigu nodo$anu. No minéta izriet, ka darjjuma likumiba ir
pilniba atkariga no piemérojamas tiesibu sistémas.

Treskart, arl makslas priekSmeta provenanse un izgatavosanas materiali var
bat $kérslis, pieméram, ja priekSmets satur patentétus vai aizliegtus materialus.
Nozimigs elements ir ari pardevéja identitate, proti, batu jaizvairas veikt
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darfjumus ar nepazistamiem partneriem vai bezgaligam starpnieku kédém.
Jauzmanas ari, ja piedavata konkréta tipa makslas priekSmeta cena ir izteikti
augstaka vai zemaka neka tirgus vértiba, ka ari tajos gadijumos, ja pardevéjs
piedava izmantot nestandarta norékinu metodes (pieméram, bitmonétas), ja ir
acimredzams intere$u konflikts vai ja pardevéjs atrodas kada konkréta situacija
(pieméram, laulibas skir§anas procesa).

Turklat ir svarigi parliecinaties, ka starptautiska aprite ir notikusi atbilstosi
likuma burtam, lai nodrosinatu maksimalu darjjuma dros$ibu un izvairitos no
nepatikamiem parsteigumiem.

2. DAUDZDISCIPLINU EKSPERTU KOMANDALI IR IZSKIROSA LOMA

Negaiditi parsteigumi parasti atklajas tad, kad kaut ko darit jau ir par vélu,
un tiesi tadé] pienacigas riipibas parbaude butu japabeidz vél darfjuma parrunu
posma. Turklat ta javeic, neskatoties uz to, vai kolekcionars tirg pérk makslas
priek§metu, makslas priek§metu tirgotajs vélas talakpardot makslas prieksmetu
vai makslas priek$mets tiek ziedots vai aizdots muzejam.

Tac¢u kadas prasmes ir nepiecieSamas, lai makslas priek§meta iegade noritétu
veiksmigi? Nereti, lai veiktu visaptvero$u juridisko pienacigas rupibas parbaudi,
vairaku jurisdikciju ekspertiem ir jastrada ka vienotai komandai. Turklat ipasi
svarigi ir stradat saskanoti, nemot véra tiesiska reguléjuma sarezgitibu, tostarp:
(1) nacionalo civiltiesibu, kriminaltiesibu, nodoklu un administrativo tiesibu
kopumu, (2) starptautiskas konvencijas par priek$émetu apriti un kontrabandu,
(3) ES regulas un direktivas par kultaras priekSmetu importu, eksportu un
atgriesanu, ka ari (4) nacionalos un starptautiskos étikas kodeksus, pieméram, ko
izdevusas organizacijas ICOM (sarkanie saraksti), CINOA un AAM.

Tatad... no ka tad isti sastav makslas priek$metu juridiska pienacigas rapibas
parbaude?

3. AUTENTISKUMS UN PROVENANSE

Jasak ar pamatiem: javeic detalizéta visu dokumentu un informacijas
parbaude, kas kopa ar makslas priek§meta véstures un iepriekséjo ipasnieku
izvértéjumu sniedz skaidru prieksstatu par makslas priek$meta autentiskumu un
provenansi.

Vienmer ir lietderigi izskatit vésturisko bibliografiju, zinatniskus pétijumus,
neatkarigi akreditétu vértétaju un makslas vésturnieku sagatavotus vértéjumus.
Starptautiskos vérté$anas standartus izmanto, pieméram, Londonas Karaliska
zvérinatu inspektoru institiita Makslas un antikvaro priek$metu nodala (institats
dibinats 1868. gada, un karalis Dzordzs VI to akreditéja 1946. gada). Lidzigi
bitiskaloma ir ari akreditétam laboratorijam un pétniecibas centriem (pieméram,
Opificio delle Pietre Dure), jo tie veic makslas priek$émetu izgatavos$anas materialu
analizes, lai noteiktu vésturisko periodu, kad konkrétais priek$mets ir darinats.
Tas var but ipasi noderigi, nemot véra, ka attieciba uz makslas priek§metiem,
kuru izgatavosana ir piedévéta kidam maksliniekam, pamatojoties vienigi uz
amata meistaru zina$anam, vértétaja atzinumu vienmér var apstridét.

Protams, ka situacija ir daudz vienkars$aka, ja makslinieks vai fonds, kuram
pieder makslas priek$mets, ir izdevis autentiskuma apliecibu, un it ipasi, ja
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priek$mets ir ieklauts catalogue raisonné jeb makslas darbu sistematiskaja
kataloga. Tas kliedé $aubas par to, kur§ makslinieks ir makslas priek§meta autors,
turklat fondi vienmér uztur arhivu ar dokumentiem par to ipauma eso$o makslas
priekSmetu ipasumtiesibu vésturi. Runajot par makslas priek$meta vértibu,
batiska nozime ir piederibai kadai kolekcijai, jo izsolu rezultati rada, ka makslas
priek$meti no slavenam kolekcijam tiek izsoliti par lielakam summam.

Tikpat svarigi ir ari dati par makslas priekSmeta dalibu izstadés un aizdo$anu
muzejiem — tie lauj ne tikai izsekot makslas priekSmeta parvieto$anos
starptautiska aréna, bet ari dokumentét tadus nozimigus faktus ka, pieméram,
kuratorus, kuri organizéja priek§meta dalibu izstadé. Turklat Sie dati apliecina to
kritiku autoritati, kuri bija sagatavojusi priek$émeta recenzijas.

Aizdomigus aspektus un nelikumigas darbibas (pieméram, zagtus vai
nelikumigi iegatus makslas priek$metus) iespéjams atklat ari publiskas un
privatas datubazés (pieméram, Interpola zagto makslas darbu datubazeé, Italijas
policijas zagto kultaras priek$émetu datubazé (Banca Dati dei beni culturali
illecitamente sottratti), ka arl Noklidu$o makslas priek$§metu registra (Art Loss
Register)). Protams, ir jabut piesardzigam ikreiz, kad makslas priek§metam
nav autentiskuma apliecibas, tam ir veikta restauracija, kaut ari tada nav bijusi
vajadziga, tam ir neskaidra provenanse vai to radijis makslinieks, kura darbi tiek
biezi viltoti.

Tapatirloti svarigi parzinat piemérojamas tiesibu nomas vai vismaz orientéties
tajas. ES liment ir spéka vairaki piemérojami tiesibu akti: (1) Padomes Regula
(EK) Nr. 116.2009 par kultaras priek$metu izveSanu, (2) Direktiva 2014/60/ES
par no dalibvalsts teritorijas nelikumigi izvestu kultiras priek$metu atgrieSanu
un (3) Regula (ES) 2019/880 par kultairas priek§metu ievesanu un importu.

Arzemju kultiras priekmetu gadijuma vienmér ir japarbauda izcelsmes
valsts piemérojamie noteikumi. Pieméram, kultiras priek§metu eksportésana
bez derigas eksporta atlaujas Italija ir noziedzigs nodarijums, par kuru var tikt
piespriests papildu sods priek$meta aizturé$anas un konfiscésanas veida. Italijas
tiesibu aktos ir noteiktas stingras prasibas attieciba ari uz arheologiskajiem
priek$metiem, proti, lai priek§mets automatiski nenonaktu valsts ipaSuma
saskana ar 1909. gada likumu Nr. 364, ir jabut pieradijumiem, ka prieksmets
ir datéjams ar laiku pirms 1909. gada. Par pieradijumu var kalpot eksporta
dokumenti (pieméram, brivas aprites sertifikati un eksporta atlaujas), testamenti,
kuros konkrétais priek§mets ir pieminéts, izsolu saraksti, pat gimenes fotografijas
un véstules.

4. KULTURAS PRIEKSMETU PROVENANSE UN BUTIBA

Veicot pienacigas ripibas parbaudi darfjuma ar kultiras priek$metu, ir
janem véra priek$meta provenanse un butiba, ka ari darijuma nianses. Juridiskas
pienacigas rapibas parbaudes mérkis katra gadijuma bas citads, pieméram:

- novérst tadu arheologisku vai etnologisku priek$metu nonaksanu ipasu-
ma, kas iegtiti nelikumigos izrakumos vai kuri tiek ievesti no konkrétam
valstim (pieméram, Irakas un Sirijas, uz kuram attiecas ANO Drosibas
padomes rezolticijas un ES regulu ierobezojumi), un
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- noskaidrot, vai izcelsmes valsti konkrétam priek§metu kategorijam ir no-
teikti tirdzniecibas un/vai eksporta ierobezojumi vai aizliegumi, piemé-
ram, zilonkaula priek§metiem un cilvéku mirstigajam atliekam.

Ar 1pasu piesardzibu jauzlako véstures periodi, kad norisinajas sistematiska
laupiSana, pieméram, 1933.—1944. gads Eiropa (nacistu veikta makslas darbu
laupisana), 1949.-1990. gads Austrumeiropa un PSRS, ka ari 1953.—1959. gads
Kuba (revoliicijaslaika). Runajot par nacistu nolaupitajiem makslas priek§metiem,
Amerikas Muzeju asociacija 1999. gada izdeva Vadlinijas par makslas priek§metu
nelikumigu piesavinasanos nacistu valdi$anas laika, kuras izklastiti pamatotie
pasakumi, kas muzejiem butu javeic, lai noskaidrotu nacistu valdi$anas laika
kultaras priek§metu izcelsmi un statusu pirms to iegades vai piepemsanas ka
ziedojumu. Starptautiskas Muzeju padomes (ICOM) Ieteikumi par ebrejiem
piederéjuso makslas darbu atgriesanu (1999. gads) atbalso minétajas vadlinijas
teikto, proti, ka ir japieliek piles, lai atrastu ipasniekus, kuriem tika nelikumigi
atpemti pardotie vai ziedotie kultiaras priek$meti. Vasingtonas konferences
principi attieciba uz nacistu konfiscétajiem makslas priek$émetiem (1999. gads)
tika pienemti starpvaldibu konferencé, kura pulcéjas 44 valstu valdibu parstavji,
lai apspriestu, ka risinat problémas, kas saistitas ar nacistu okupétajas teritorijas
laikposma no 1933. gada lidz 1945. gadam konfiscétajiem makslas priek§metiem,
kuri nekad netika atgriezti to patiesajiem ipa$niekiem. Sie principi, kuri vélreiz
tikai apstiprinati starpvaldibu konferencés Vilpa 2000. gada un Terezina
2009. gada, nosaka kritérijus konfiscéto makslas priek§metu un to likumigo
ipa$nieku noteiksanai, ka arl metodes ipasumtiesibu stridu atrisinasanai.

Dazas valstis ir izpildijusas VaSingtonas principus, izveidojot ipasas
padomdevéju komitejas ar nacistu nolaupitajiem makslas priek§metiem saistitu
lietu risinasanai. Italija ta bija Anselmi komisija, kurai tika uzdotslidz 2001. gadam
rekonstruét publisko un privato struktaru Italija veiktas darbibas ebreju pilsonu
mantas iega$anai un kura péc uzdevuma izpildisanas 2001. gada publiskoja
galigo zinojumu. Pie lidzigam padomdevéju struktaram citas Eiropas valstis
jamin LaupiSanas padomdevéja grupa (Spoliation Advisory Panel) Apvienotaja
Karalisté, CISV (Commission pour indemnisation des victimes de spoliations
intervenues du fait des législations antisémites en vigueur pendant loccupation)
Francija, Niderlandes Restitucijas komiteja Niderlandé, Padomdevéja komisija
(Beratende Kommission) Vacija un Izcelsmes pétniecibas komisija (Kommission
fiir Provenienzforschung) Austrija.

ASV 2016. gada tika pienemts Holokausta laika atsavinato makslas
priek$metu atgriesanas likums, kura mérkis ir “sniegt holokausta laika notikuso
vajasanu cietusajiem un vinu mantiniekiem godigu iespé&ju atgut konfiscétos vai
nelikumigi atsavinatos makslas priek§metus [un] nodrosinat, ka prasibas atgriezt
nacistu nozagtos vai nelikumigi atsavinatos makslas un citus priek§metus netiek
netaisnigi noraiditas, atsaucoties uz noilgumu, bet tiek risinatas taisnigi un
godigi”.

Kaut ari Vasingtonas principi nav saistosi, to ietekme nav nemaz tik nieciga,
proti, tiesas ir némusas véra Sos principus, lemjot par restitiicijas prasibam.
Konkréts gadijums notika pirms diviem gadiem — isi pirms ASV pienéma
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(saisto$u) Holokausta lajka atsavinato makslas priek§metu atgrie$anas likumu.
Lieta “Vonsahere pret Nortona Saimona Makslas muzeju Pasadena” (Von Saher v.
Norton Simon Museum of Art at Pasadena) ASV Devita apgabala Apelacijas tiesa
atcéla apgabala tiesas lémumu un uzdeva atgriezt nacistu nolaupitas Kranaha
gleznas niderlandiesu kolekcionara Zaka Goudstikera mantiniekiem. Nortona
Saimona muzejs Pasadena (Kalifornija) gleznas bija ieguvis 1971. gada, tacu
tiesa skaidroja, ka “federala politika ietver ari Vasingtonas konferences principus
attieciba uz nacistu konfiscétajiem makslas priekSmetiem”

Te janorada, ka tiesas pieméroja starptautiskas tiesibas, apmierinot prasibas
par Otra pasaules kara laika nolaupito kultaras priek§metu restittciju vél pirms
kolektiva aicinajuma rikoties, kur§ kulminéja Vasingtonas principu veida.
Pieméram, lietad “Rosenberg pret Fischer” (1948. gads) Sveices Federala augstaka
tiesa léma, ka Vacijas karaspéks okupétaja Francija, konfiscéjot konkrétos
makslas priek$metus, parkiapa Sveices un starptautiskas tiesibas, un tadé] tiesa
noléma, ka makslas priek$meti ir jaatgriez to patiesajiem Ipasniekiem. Slavenaja
lieta “Menzel pret List” (1996. gads) Nujorkas Augstaka tiesa noléma, ka Sagala
glezna, kuru 1941. gada nolaupija reiha lidera Rozenberga uzdevumu vieniba un
ko vélak iegadajas kads Nujorkas galerijas ipasnieks, ir jaatgriez prasitajiem, kuri
to bija nopirkusi Belgija 1932. gada, tacu bija spiesti pamest gleznu, jo devas béglu
gaitas, lai glabtu dzivibu.

5. OFICIALAS TPASUMTIESIBAS

Juridiska pienacigas rapibas parbaude var ietvert makslas priek§metaipa$nieka
ipasumtiesibu likumibas parbaudi, turklat ipasi ieteicams butu $adu parbaudi
veikt, ja pardevéjs nav priekimeta autors (makslinieks). Saja gadijuma pienacigas
rapibas parbaude ietver, tostarp: (1) pardosanas rékinu un citu administrativa
dokumentu analizi, (2) testamenta vai citu dokumentu, kas pierada patiesa
mantinieka tiesibas, vai davinajuma akta esamibas parbaudi, un (3) makslas
priekSmeta apgratindgjumu (pieméram, kilu vai cita veida nodrosinajuma)
parbaudes.

Protams, likumigo ipaSumtiesibu parbaude obligati ietver darfjumam
piemérojamo tiesibu noskaidrosanu. Ka jau minéju ieprieks, pastav atskiriba starp
civiltiesibam un parazu tiesibam. Attiecigi parbaude, kas veikta, pamatojoties uz
vienu vai otru tiesibu sistému, var noslégties ar at$kirigu iznakumu.

6. STARPTAUTISKA APRITE

Starptautiskas konvencijas un nacionalie tiesibu akti, kas balstas uz
starptautiskim normam, uzsver padzilinatas pienacigas rapibas parbaudes
nozimigumu, lai novérstu nelikumigi iegiitu kultiras priek§metu netisu iegadi.
Ka piemeéru var minét UNESCO Konvenciju par kultiras ipasuma nelikumiga
importa, eksporta un Ipasumtiesibu nodo$anas aizlieguma un novér$anas
lidzekliem (1970. gads) un UNIDROIT Konvenciju par zagtiem vai nelikumigi
eksportétiem kultiiras priek$metiem (1995. gads), ar kuru tika izveidoti kritériji,
lai noskaidrotu, vai zagta kultiiras priek§meta Ipasnieks, kuram ir uzdots to
atgriezt, ir ievérojis pienacigu riipibu priekSmeta iegades darijuma, jo tikai tada
gadijuma ipa$niekam pienakas godiga un sapratiga kompensacija par priek§meta
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atgrie$anu. ES Direktivas 2014/60 10. panta minéta atgrieSanas procedara ir
identiska UNIDROIT konvencijas 4.4. panta aprakstitajai procedurai.

Jebkura gadijuma, lai izvairitos no nepatikamiem parsteigumiem, pircéjiem
ir rapigi jaizverté kultaras priek§metu importésanas un eksportésanas noteikumi
izcelsmes valsti. Pieméram, Italija ir aizliegts tadu kultaras priek§metu pastavigs
eksports, kuri ir atziti par valsts kultiras intereSu objektu (Italijas Kulttiras
mantojuma kodeksa 13. punkts). Ja makslas priek$mets ir izgatavots pirms 70 vai
vairak gadiem un ta autors (makslinieks) ir miris, un ta vértiba parsniedz 13 500
eiro, tad $o priek$metu drikst eksportét tikai ar kompetentas eksporta iestades
atlauju (Italijas Kultiiras mantojuma kodeksa 65. punkts). Sados gadijumos
pienacigas rapibas parbaudes ietvaros ir japarbauda ne tikai, vai pastav
ierobezojumi (parasti — apliecinajums, ka priek$mets ir valsts kultaras interesu
objekts), bet arivai konkrétais priekSmets jau ieprieks ir bijis eksportéts no Italijas
bez atlaujas vai importéts no valsts, kura bija noteikts aizliegums ta eksportam.

Vélos sniegt vienu praktisku pienacigas rupibas piemeéru. Pienemsim, ka
kultaras priek$mets ir uz laiku jaimporté Italija. Italijas kompetenta eksporta
iestade, t.i., KultGras ministrijas vietéja struktarvieniba, izsniegs nosatjjuma
sertifikatu vai importa sertifikatu, kas citastarp atlautu priekSmeta izve$anu no
Italijas uz pieciem gadiem bez brivas aprites sertifikata vai eksporta atlaujas.
Tatad nosutijuma vai importa sertifikats patie$am apliecina priek§meta izcelsmi
un likumigu eksportu.

7. KRIMINALATBILDIBA PAR DALEJU VAI PILNIGU PIENACIGAS
RUPIBAS PARBAUDES NEVEIKSANU

Ja ir veikta padzilinata autentiskuma, izcelsmes, ipaSumtiesibu un importa/
eksporta statusa pienacigas rupibas parbaude, personai vairs nedraud nedz
kriminalatbildiba, nedz sods. Citiem vardiem, pircéjam ir jaievac pietiekami
daudz informacijas, lai novérstu iespéjamibu, ka konkrétais kulttaras priek§mets
nav tada noziedziga nodarijuma objekts ka, pieméram, zagtu priek$metu
pienemsana, vilto$ana, nelikumiga eksporté$ana vai nelikumigi izrakumi.
Starptautiskas aprites gadijuma par eksporta noteikumu neievérosanu priek§mets
var tikt konfiscéts, ja pircéjs zina, ka kultiras priek$mets tika eksportéts
nelikumigi, vai ja vins to batu zinajis, ja butu veicis pienacigas rapibas parbaudi.

8. NODOKLU ASPEKTI

Ka minéts ieprieks, visaptvero$a pienacigas rupibas parbaude ir daudzlimenu
process, kur§ reizém neaprobezojas vien ar kultiiras vai makslas priekSmeta
aprites juridiskajiem aspektiem. Ir gadijumi, kad aktualizéjas nodoklu aspekts,
pieméram, ja darbibu izbeidz trasta fonds, kura ipa§uma ir makslas priek$meti,
kurus paredzéts sadalit starp fonda dalibniekiem. Saja gadijuma pienacigas ritpibas
parbaudé galvena uzmaniba butu japievér$ pareizai mantojuma vai ziedojuma
nodoklu (proti, tieSo nodoklu) un PVN (netieSo nodok]u) piemérosanai.

9. ATBILDIGA MAKSLAS PRIEKSMETU TIRGUS VADLINIJAS
Makslas priekSmetu tirgum klastot arvien sarezgitakam, rodas stimuls
izstradat tirgum piemérotus rikus pienacigas rapibas parbauzu veiksanai
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pirms kulttiras priek§metu iegades. Nozimigs piemérs ir bezpelnas organizacija
“Responsible Art Market” (RAM), kas atrodas Zenéva un kura ir uzsakusi
iniciativu, lai informétu tirgus dalibniekus par saistitajiem riskiem. RAM
parvalda platformu, kura lietotaji var dalities ar paraugpraksi, ka ari izstrada
un publicé bezmaksas praktiskas vadlinijas un citus materialus. Vadlinijas ir
ieklauta rikkopa visaptvero$ai un uz riskiem balstitai pieejai pienacigas rupibas
parbaudém darijumos ar makslas priek§metiem, ko papildina riska indikatoru
kontrolsaraksts un risku mazinasanas noveértéjumi.

10. AUGSTAKAIS MERKIS: VEIKSMIGS DARIJUMS

Kopuma pieminétas provizoriskas parbaudes un novértéjumi ir pienacigas
ripibas koncepcijas sarezgita sastavdala un neatsverams lidzeklis risku novér$ana
darijumos ar makslas un kultiiras priek$metiem. Iegtisanas, ziedo$anas, kustama
vai nekustama ipaSuma pardos$anas gadijuma vai ari daudz sarezgitaku darijumu
gadijjuma, pieméram, makslas ieguldjjumu vai aizdo$anas gadijuma, kad
makslas priek$mets tiek izmantots ka nodro$inajums, vai veselas makslas darbu
kolekcijas parvaldibas gadijuma, darijuma veiksmigai norisei ir nepiecie$ama
ekspertu komanda, kuri spéj parliecinat klientu, ka visu risku izvértésanai vini ir
izmantojusi RAM rikkopa minétajiem lidzveértigus kritérijus un rikus.

Juridiska pienacigas riipibas parbaude nu jau ir kluvusi par nozares étikas
kodeksos noteikto standartu neatnemamu sastavdalu, un to arvien biezak iesaka
veikt, turklat saskana ar nacionalajiem, ES un starptautiskajiem tiesibu aktiem
parbaude dazkart ir javeic obligati. Pienacigas rapibas parbaude ir ists sena
teiciena “septinreiz nomeéri, pirms nogriez” iemiesojums.
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1. LEGAL DUE DILIGENCE

In a global art market where transparency is sometimes lacking, legal due
diligence is crucial for all transactions.

Verifying the factual and legal circumstances surrounding a transaction is
equally as important as collecting and safeguarding the fundamental information
of the goods in question if one is to avoid or at least significantly reduce
transactional risks, be it in relation to a donation, a loan or a deposit.

When it comes to cross-border transactions, questions arise about applicable
law, jurisdiction and judicial interpretation criteria to assess the title of ownership,
authenticity, and so on. And these are the aspects I'll be discussing today, as that’s
how we can identify appropriate precautions to take when trading in a complex
market such as the art and cultural property one.

Legal due diligence entails a multifaceted investigation, especially for cross-
border transactions. First, the authenticity and provenance of the artwork
or cultural property have to be checked: author, date, type, historical period,
materials used - all these things have to add up.

Secondly, the seller has to prove that he/she owns the artwork and that no
special liens, guarantees or other constraints preventing its free transfer. This
aspect becomes more complex when one considers the differences between civil
and common-law systems. The former hinges on possession as envisioned in
the Napoleonic Code of 1804 (en fait de meubles la possession vaut titre), and
thus stolen goods may sometimes be lawfully transferred based on possession
alone. Whereas in common-law systems like in the UK and the US, the legitimate
owner of an artwork generally has superior title of ownership to a good-faith
purchaser, thus precluding lawful transfer of stolen goods. The lawfulness of a
given transaction thus depends entirely on the applicable law.

Thirdly, an artwork’s provenance and materials can also raise red flags, for
example, if composed of patented or banned materials. The seller’s identity is also
a key consideration: transactions with unknown counterparties or never-ending
chains of intermediaries ought to be avoided. A significantly higher or lower price
than the market value for a particular type of artwork also raises a red flag, as
do uncommon payment methods (e.g., Bitcoin), blatant conflicts of interest, and
particular situations of the seller (e.g., marital separation).

Last but not least, checking that international circulation is carried out to the
letter of the law is a must to ensure the highest attainable transactional security
and avoid nasty surprises.
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2. A MULTIDISCIPLINARY TEAM OF EXPERTS MAKES THE
DIFFERENCE

Unwelcome surprises often emerge when it’s too late to do anything - that’s
why the legal due diligence should be completed during the negotiation phase.
And this is regardless of whether it’s a collector purchasing an artwork on the
market, an art dealer wanting to resell an artwork, or a museum being donated
or loaned an artwork.

But what skills are essential to a successful outcome of an artwork’s purchase?
Oftentimes, legal experts from multiple jurisdictions need to work as a united
team to ensure comprehensive legal due diligence. And working in synch is
especially key given the complexity of the legal framework: (a) national civil,
criminal, tax and administrative law; (b) international conventions on property
circulation and smuggling; (c) EU regulations and directives on import, export
and return of cultural goods; and (d) national and international codes of ethics,
e.g., those issued by ICOM (Red Lists), CINOA and AAM.

So, what does legal due diligence on artwork actually entail?

3. AUTHENTICITY AND PROVENANCE

It starts with the basics: detailed checks on all the documentation and
information that, combined with the assessment of the artwork’s history and
authorship, provide a clear picture of the artwork’s authenticity and provenance.

Historical bibliographies, scientific studies, valuations and appraisals by
independently accredited appraisers and art historians always prove useful.
International valuation standards are applied by, for example, the likes of the Art &
Antiques division of the London-based Royal Institution of Chartered Surveyors
(established in 1868 and accredited by King George VI in 1946). Accredited labs
and research centres (such as the Opificio delle Pietre Dure) are a similarly key
piece of the puzzle, as they can analyse the materials of an artwork to determine
the historical period it hails from. This can be especially useful given that, when
it comes to artworks attributed to an artist based on connoisseurship alone, the
appraiser’s opinion can always be challenged.

Things are obviously much simpler if the artist or foundation to which an
artwork belongs issues a certificate of authenticity, and even more so if the
artwork is included in a catalogue raisonné. This is because it removes any doubts
as to who the artist is, and foundations always keep archives documenting the
ownership history of their artworks. As to the value of an artwork, the collection of
reference plays a key role, and as auction records show, artworks from renowned
collections attract much higher bids.

Exhibition records and museum loan records are just as crucial - not just to
retrace an artwork’s journey on the international scene but also to document the
importance of the curators who arranged for its exhibition and to attest to the
authoritativeness of the critics who have critiqued it.

Lastly, red flags and unlawful dealings (e.g., stolen or misappropriated
artworks) can also be identified from public and private databases (e.g.,
INTERPOL: Stolen Works of Art Database, the Italian Carabinieri’s database for
stolen cultural property [Banca Dati dei beni culturali illecitamente sottratti], and
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the Art Loss Register). Naturally, a red flag should be raised whenever an artwork
lacks a certificate of authenticity, has undergone restoration when there ought
to have been none, has an unclear provenance, or is by an artist whose work is
known to be the frequent target of forgery.

Knowledge - or at least an approximate acknowledgment - of the legal
framework of reference is also vital. A few regulatory instruments come into play
at EU level: (a) Council Regulation (EC) No 116/2009 on the export of cultural
goods; (b) Directive 2014/60/EU on the return of cultural objects unlawfully
removed from the territory of a Member State; and (c) Regulation (EU) 2019/880
on the introduction and the import of cultural goods.

As a rule, for cultural goods that come from abroad, the applicable rules in
the country of provenance need to be checked. In Italy, for instance, the export
of cultural goods without a valid export licence is a criminal offence that can
entail the additional penalty of seizure and confiscation. Italian legislation also
sets strict requirements for archaeological objects: it must be proven that they
date back to before 1909 to avoid automatic state ownership under Law No. 364 of
1909. Proof can be provided through export documents (such as free circulation
certificates and export licences), wills that list the object in question, auction
listings, and even family photographs and letters.

4. PROVENANCE AND NATURE OF CULTURAL GOODS

Legal due diligence during a transaction involving a cultural object must
take into account the object’s provenance and nature and the nuances of the
transaction. The goal of legal due diligence will vary on a case-by-case basis - for
example, it could be to:

- prevent the acquisition of archaeological or ethnological objects obtained
from unlawful excavations or that come from certain countries (e.g., Iraq
and Syria, which are subject to UN Security Council resolutions and EU
regulations); and

- assess whether constraints or bans on trade/export of certain categories of
goods are imposed by the country of provenance, e.g., ivory and human
remains.

Historical periods that saw systematic looting are a special cause for concern:
e.g., 1933-1948 in Europe (Nazi-looted art), 1949-1990 in Eastern Europe and
the USSR, and 1953-1959 in Cuba (during the revolution). As to Nazi-looted
art, the American Association of Museums published ‘Guidelines concerning
the unlawful appropriation of objects during the Nazi era’ in 1999, which set
out “reasonable steps” that museums should take to ascertain the provenance
and status of Nazi-era cultural goods before acquiring them or accepting them
as donations. ICOM’s ‘Recommendations concerning the return of works of
art belonging to Jewish owners’ (1999) echo the above by recommending that
efforts be made to track down owners who were unlawfully stripped of sold
or donated cultural property. The Washington Conference Principles on Nazi-
Confiscated Art (1999) were adopted at an intergovernmental conference that
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saw government officials from 44 countries meet to discuss how to resolve issues
relating to artworks confiscated in Nazi-occupied territories between 1933 and
1945 and never returned to their rightful owners. The principles — which were
reaffirmed at the intergovernmental conferences of Vilnius (2000) and Terezin
(2009) - set out criteria to identify confiscated artworks and their lawful owners
as well as methods for resolving ownership disputes.

Some countries have implemented the Washington Principles by establishing
special advisory committees to resolve cases concerning Nazi-looted art. In
Italy, this was the Anselmi Commission, which was specifically tasked with
reconstructing the actions undertaken by public and private bodies in Italy to
acquire property of Jewish citizens (Commissione per la ricostruzione delle vicende
che hanno caratterizzato in Italia le attivita di acquisizione dei beni dei cittadini
ebrei da parte di organismi pubblici e privati) until 2001, when it published its final
report. Other advisory bodies around Europe include the Spoliation Advisory
Panel in the UK, the CISV in France (Commission pour lindemnisation des
victimes de spoliations intervenues du fait des législations antisémites en vigueur
pendant loccupation), the Dutch Restitutions Committee in the Netherlands, the
Beratende Kommission in Germany, and the Kommission fiir Provenienzforschung
in Austria.

In 2016, the US passed the Holocaust Expropriated Art Recovery Act,
to “provide the victims of Holocaust-era persecution and their heirs a fair
opportunity to recover artworks confiscated or misappropriated” and “to ensure
that claims to artwork and other property stolen or misappropriated by the Nazis
are not unfairly barred by statutes of limitations but are resolved in a just and fair
manner”.

Although the Washington Principles are not binding, their impact is far from
tenuous: courts have taken these very principles into consideration when ruling
onrestitution claims. A prime example took place two years before the US adopted
the (binding) Holocaust Expropriated Art Recovery Act: In Von Saher v. Norton
Simon Museum of Art at Pasadena, the US Court of Appeals for the Ninth Circuit
overturned the district court’s decision and ordered the return of two Nazi-looted
Cranach paintings to Dutch collector Jacques Goudstikker’s heirs. The paintings
had been acquired in 1971 by the Norton Simon Museum in Pasadena (CA), but
the court reasoned that “federal policy also includes the Washington Conference
Principles on Nazi Confiscated Art”.

In fact, courts were applying international law to uphold claims for the
restitution of cultural property looted during the Second World War even
before the collective call to action that culminated in the Washington Principles.
In Rosenberg v. Fischer (1948), for instance, the Federal Supreme Court of
Switzerland ruled that German troops in occupied France had violated Swiss
and international law when they confiscated the works of art in question; the
court thus ordered them to be returned to their rightful owners. In the famous
case Menzel v. List (1966), the New York Supreme Court ordered that a Chagall
painting looted in 1941 by the Reichsleiter Rosenberg Taskforce and purchased
by a New York gallery owner be returned to the claimants, who had purchased it
in Belgium in 1932 but were forced to leave the painting behind when they fled
for their lives.



5. TITLE OF OWNERSHIP

Legal due diligence can entail investigating the validity of the possessor’s title
of ownership of an artwork, and this is especially advisable when the seller is not
the artist. In this case, the due diligence entails (among other things): (a) analysis
of sales invoices and other administrative documentation, (b) verification of the
existence of a will or other documentation proving rightful heirship or of deeds
of donation, and (c) checks as to whether the artwork is encumbered by a pledge
or other guarantee.

Naturally, investigations into legal ownership necessarily entail ascertaining
the law applicable to the transaction. As mentioned, civil law and common law
differ in this regard, so an investigation based on one or the other can produce
very different outcomes.

6. INTERNATIONAL CIRCULATION

International conventions and national legislation based on international
norms underline the importance of in-depth due diligence to avoid unwittingly
purchasing illegally obtained cultural property. Examples include the UNESCO
Convention on the Means of Prohibiting and Preventing the Illicit Import,
Export and Transfer of Ownership of Cultural Property (1970) and, even more
famously, the UNIDROIT Convention on Stolen or Illegally Exported Cultural
Objects (1995), which establishes criteria to determine whether a possessor of a
stolen cultural object required to return it exercised due diligence when acquiring
the object, as only then are they entitled to fair and reasonable compensation
on returning it. The return procedure under Art. 10 of EU Directive 2014/60 is
substantially identical to that under Art. 4.4 of the UNIDROIT Convention.

In any case, purchasers need to carefully assess the import/export rules
for cultural goods in the country of provenance to avoid extremely unpleasant
surprises. Italy, for example, prohibits the permanent export of cultural goods
that have been declared of national cultural interest (Art. 13 of the Italian Cultural
Heritage Code); and if an artwork was created 70 or more years ago by an artist
who is no longer living, and it's worth over EUR 13,500, it may be exported only if
authorised by the competent export office (Art. 65 of the Italian Cultural Heritage
Code). In these cases, legal due diligence entails checking not only whether
constraints exist (typically a declaration of national cultural interest) but also
whether the object in question had previously been exported from Italy without
authorisation or was imported from a country banning its export.

To cite but one example of due diligence in action: Let’s say a cultural good
was to be temporarily imported into Italy. The competent Italian export office -
i.e., the local unit of the Ministry of Culture would issue a certificate of shipment
or an import certificate, which would also allow the good to subsequently leave
Italy for five years without the need for a certificate of free circulation or an export
licence. Indeed, a shipment or an import certificate serves to confirm a good’s
provenance and lawful export.
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7. CRIMINAL LIABILITY FOR PARTIAL OR TOTAL FAILURE TO
EXERCISE DUE DILIGENCE

In-depth legal due diligence on authenticity, provenance, ownership, and
import/export status avoids the risk of criminal liability and penalties. In other
words, a purchaser has to gather sufficient information to be able to rule out
that a given cultural good has not been the subject of a criminal offence, such as
receipt of stolen goods, forgery, unlawful export or unlawful excavation. When
international circulation is involved, failure to comply with export regulations can
result in seizure if the purchaser is aware that the cultural good was unlawfully
exported or should have been aware of this circumstance had the proper due
diligence been exercised.

8. TAX ASPECTS

As mentioned earlier, a comprehensive due diligence is a multifaceted
process — indeed, it sometimes extends beyond the legal aspects of a cultural
good’s or artwork’s circulation. Such is the case when tax aspects are
involved, e.g., when a trust fund with artworks is dissolved and the works
are distributed among the beneficiaries. In this case, due diligence should
focus on the proper application of inheritance or donation taxes (i.e., direct
taxes) and VAT (i.e., indirect taxes).

9. RESPONSIBLE ART MARKET’S GUIDELINES

The increasing complexity of the art market has prompted efforts to provide
the market appropriate tools to exercise due diligence before purchasing cultural
goods. One notable example is Responsible Art Market (RAM), a non-profit
based in Geneva that has spearheaded an initiative to keep market operators up
to speed on the associated risks. To this end, RAM manages a platform for the
exchange of best practices and publishes practical guidelines and other materials
free of charge. The guidelines include a toolkit for a comprehensive, risk-based
approach to due diligence in art transactions, complete with a checklist of red
flags and risk-mitigation assessments.

10. THE END GOAL: A SUCCESSFUL TRANSACTION

To sum it up, the preliminary checks and assessments I've touched upon are
an inextricable part of the very concept of due diligence and invaluable means
of averting the risks associated with art and cultural property transactions. Be it
an acquisition, a donation, a sale of movable or immovable property, or a more
complex transaction such as an art investment, a loan that involves putting up an
artwork as collateral, or the management of an entire art collection, a successful
transaction requires a team of experts who can reassure the client that they have
used criteria and tools like those set out in RAM’s toolkit to address all the risks.

Legal due diligence has now become an integral part of the increasingly
recommended standards under the codes of ethics in the field, and even
sometimes obligatory under national, EU and international regulations. Legal
due diligence is truly the embodiment of the old adage “better safe than sorry”



MAKSLAS PRIEKSMETU TIRGOTAJU
ASOCIACIJAS VEICINA KULTURAS
MANTOJUMA SAGLABASANU, ISTENOJOT
ATBILDIGU TIRDZNIECIBAS PRAKSI

Erika Bosro (Erika Bochereau) CINOA generalsekretare

CINOA ir dibinata 1935. gada, un ta ir galvena makslas un antikvaro
priekSmetu tirgotaju asociaciju starptautiska konfederacija, kura parstav
vairak neka 5000 tirgotaju. Organizacijas biedru loka ir parstavji

antikvarajiem priek$metiem lidz laikmetigajai makslai. Starptautiska
antikvaro gramatu tirgotaju liga (ILAB), kura ir CINOA asociétais biedrs,
parstav vél 22 asociacijas. CINOA un visas tas biedru organizacijas pastav
stingra biedru uznemsanas kartiba, lai par biedriem varétu klat tikai
kolégu parbauditi makslas priek§metu pazinéji un profesionali, kuri ir
izveidojusdi galerijas un/vai praksi ar labu reputaciju. CINOA biedru
loka esosie tirgotaji ievéro augstus uznémeéjdarbibas standartus un étikas
kodeksus, kuros tostarp paredzéta pienaciga rupiba. Tapat biedru vida
nav personas, kuras nodarbojas ar apsaubamu tirdzniecibu interneta.
CINOA makslas profesionali, kuru virzitajspéks ir aizrautiba ar makslu,
atbildigi attiecas pret saviem pienakumiem un parzina tiesibu aktus.
Nu jau gandriz 70 gadus tirgotaji pielago praksi mainigajam tiesiskajam
reguléjumam tadas jomas ka biologiska daudzveidiba, kulttras vértibas
un mantojums. Lai nemtu véra $adas izmainas, CINOA ricibas kodekss
tiek regulari atjauninats. Tapat ceriba nodrosinat iztiku, kas nekad nav
garantéta, tirgotaji pieliek milzigas pules, gadajot par restauraciju un
saglabasanu. Lielaka dala CINOA biedru ir mazi uznémumi ar trim vai
mazak darbiniekiem, kuriem nakas smagi stradat, lai piesaistitu klientus.
Tas var but smags darbs, tacu vienlaikus tas sniedz milzigu intelektualu
gandarjjumu. www.cinoa.org

1. IEVADS

Si raksta uzdevums ir palidzét lasitijam izprast un novértét makslas
priek$metu tirgotaju asociaciju lomu un darbu atbildigas saimnieciskas darbibas
veicinasana, ka ari kultiras mantojuma aizsargasana. Sakuma ir sniegts iss
kopsavilkums, kura sikak aplikota makslas priek$metu tirdzniecibas nozime
plasaka sabiedribas konteksta un apskatiti nozimigakie makslas priek$metu tirgus
aspekti. Péc tam plasak tiek aplukota makslas priek§metu tirgotaju asociaciju
loma, kuru misija ir sekmét atbildigu tirdzniecibas praksi, kas ietver tadus
uzdevumus ka standartu noteik$ana, kultaras un dabas mantojuma aizsardziba
un nozares intereu aizstaviba. Sis darbibas iet roku roka ar makslas priekmetu
tirdzniecibas profesionalismu un sekmé asociaciju biedru prestizu. Tre$aja dala
ir aplukoti pieméri, ka makslas priek$metu tirgotdju asociacijas, piedavajot




dazadus pasakumus, var palidzét biedriem pilnveidot savu uznémeéjdarbibu un
kadi ir o pasakumu ieguvumi. Raksta pédéja dala uzmaniba ir vérsta uz makslas
priek§metu tirgotaju asociaciju un to struktiiras nozimi cienijamas un ienesigas
makslas priek$metu tirgotaja profesijas izveidé un uzturé$ana. Nobeiguma
izklastitas dazas nosléguma tézes par to, cik svarigi ir bat makslas priek§metu
tirgotaju asociacijas biedram un kadus pienakumus tas uzliek.

1.1. Iss makslas priek$metu tirgotaja profesijas apraksts

Civilizaciju atpazist péc cilvéka raditajam lietam. Maksla, ka arl misu raditas
un izgatavotas lietas daudz precizak raksturo, kas més esam, neka rakstitais vards,
kurs, nonacis vésturnieku rokas, laujas interpretacijam un pat neobjektiviem
spriedumiem. Neviens uzzinu avots jums neatklas Periklu tik pamatigi ka
viens vienigs Partenona apmekléjums, tiesi tapat ka koncentracijas nometnes
apmekléjums atklaj nacistu Sausaligos noziegumus. Interesanti, ka maksla un
priek$meti parasti netiek uzlikoti caur véstures prizmu, bet gan ka gaistosas
paradibas, proti, ka lietas, kuram nav gandriz nekadas vértibas ka vien to estétiska
pievilciba. Sads uzskats ir jamaina.

Maksla un priek$meti ka véstures sastavdala ir neatgriezeniski sasaistiti ar
makslu un priek§metiem ka komercijas sastavdalu. Tiesi tie, kuru darbs ir $o
vértibu saglabasana (iznemot akadémiskas aprindas un muzeju specialistus),
ir istenie makslas priekSmetu tirgotaji. Si profesija ir griiti definéjams dazadu
elementu kopums kaut vai tapéc vien, ka tas darbiba ietver plasu zanru diapazonu,
aptverot gan talu senatni, gan masdienas, visa veida materialus, nebeidzamas stilu
variacijas no visdazadakajam ni$am, par kuram arpus $is profesijas aprindam reti
kurs ir dzirdéjis, kur nu vél saprot tas. Makslas priek$metu tirgotaji ir pavadijusi
dzivi, lai saprastu un popularizétu konkréto niSu. Tas, ka vinu vardi lielakoties
nav zinami, nenozimé, ka paveiktais darbs ir neveértigs.

Parstavot daudzus mazus uznémumus, CINOA un daudzas citas makslas
priek§metu tirgotaju asociacijas strada, lai veicinatu un aizstavétu o arodu. Viens
no musu pienakumiem ir skaidrot tiem, kuri vél neizprot masu nodarbosanos,
ka més esam nepiecieSams posms kultiras uzturé$ana. Un to més panakam
neskaitaimos veidos. Tirgotajs, kur§ specializéjas, pieméram, 20. gadsimta
sakuma austrie$u mébelés, meklés un pétis katalogus vai sazinasies ar privatiem
kolekcionariem visa pasaulé, lai tikai atrastu priekSmetus, kurus vélas iegadaties.
Ja pirk$anas darjjums izdodas, tirgotajam bas nepiecie$ami iepako$anas
un transportéSanas pakalpojumi — logistika ir ievérojama tirgotaju darba
sastavdala. Kad priek$mets tiek sanemts, ir javeic ta konservacija — restauratori
ir tikpat daudzveidiga profesija ka tirgotaji, turklat vienam priek$metam var
biit nepiecieSama virkne dazadu restauratoru. Kad priek$mets ir sagatavots, to
nepiecie$ams fotografét un dokumentét — fotografé$ana $aja aroda ir batiska.
Péc tam tirgotajs var ieklaut informaciju par konkréto priek§metu kataloga —
makslas tirgotaju pasatijumi veido lielu dalu izdevéjdarbibas biznesa. Visbeidzot,
ja prieks$mets tiek uzskatits par svarigu, tas vispirms var tikt piedavats muzejiem.
Lak, tie ir tikai dazi tirgotaja pienakumi, lai sagatavotu priek$metu pardo$anai.
Vel ir japiesaista pétnieki, jaapmeklé pasakumi, jadodas pie klientiem — viens
darfjums var ietvert daudzus elementus.
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Visi Sie atseviskie elementi kopa veido veselu nozari. Tad, kad prieksmets ir
pardots (ja tas vispar izdodas), neizbégami jarékinas ar PVN — nodoklu iestades
labprat iekasés dalu no pievienotas vértibas. Daudzi darfjumi notiek gadatirgos,
kas at$kiriba, pieméram, no sporta pasakumiem, sniedz pienesumu vietéjai
ekonomikai, jo partikusajiem gadatirgu apmeklétajiem vajadzigas naktsmajas,
restorani un transports. Turklat ievérojamu labumu no makslas priek§metu
tirdzniecibas gist ari apdro$inasanas nozare, piedavajot pakalpojumus gan
pastavigajiem, gan jauniem klientiem.

Var drosi apgalvot, ka §is profesijas komerciala puse ietver daudz vairak, neka
cilvéks ikdiena nojaus, vienkarsi paskatoties uz kadu preci veikala skatloga. Cela no
priek$meta iegades lidz pardo$anai ir daudzas pieturas, kuras sekmé ekonomisko
aktivitati. Tomér viens aspekts paliek nesaprasts, proti, ta ir neredzama vésturiska
vértiba, ko miisu arods veicina ar katru pardoto priek§metu. Pagatne biis vienmér
lemta iznicibai, jo ta vienkarsi neiederas musdienu uztveré. Musu profesija ir
nozimigakais aizsargmehanisms pret 3o iznicibu. Si iemesla dé] vien valdibam
vajadzétu atbalstit masu profesiju, nevis tikai tapéc, ka més radam pievienoto
ekonomisko vértibu. Mums ir pastavigi jaatgadina, kadél, ka un kur vésture
mums ir svariga.

1.2. Galvenas ieinteresétas personas un to mijiedarbiba

Jau ieprieks tika minéts, ka makslas priek$metu tirgotajs nevar darboties
pilnigi neatkarigi no citam ieinteresétam personam. It ipasi ar tirgu sadarbojas ari
muzeji un kuratori, iepérkot priek§metus izsolés vai no tirgotajiem, lai papildinatu
savas kolekcijas, ka ari pienemot no kolekcionariem un tirgotajiem priek§metus
vai naudu ka davinajumus savam kolekcijam.

Mugzeji palaujas uz makslas priek§metu tirgus profesionaliem, ka tie novértés
prieksmetus, lai varétu aprékinat apdrosinasanas prémijas vai lai aiznemtos $os
prieksmetus, turklat tas attiecas gan uz antikvariem, gan lajkmetigiem makslas
priek§metiem. Tapat, lai sarikotu ipasas izstades, galerijam un muzejiem ir jaaicina
talka tirgotaji un kolekcionari. Zinatniskie specialisti sastada galeriju izstazu
katalogus, sniedz apstiprinajumu par atrastiem priek§metiem, piedévéjumiem un
atkartotiem piedévéjumiem, ka ari sniedz konsultacijas par priek§metu izcelsmi.
Tadgjadi noteiktos posmos un brizos ari vini klast par tirgus dalibniekiem.

Tomeér $is simboliskas attiecibas starp kolekcionariem, makslas priek$metu
tirgotajiem, akadémiskajam aprindam, priek§metu meklétajiem, pétniekiem
un sargatajiem sniedzas daudz talak. Tie$i privata un akadémiska sektora
kopigas pules ir liela méra sekméjusas muzeju izveidi, attistibu un uzplaukumu,
turklat ne tikai ka artefaktu kratuvém, bet ari ka vietam, kur izglitoties. Slavenu
muzeju pastavé$ana ari sakas ar privatam kolekcijam. Britu muzejs, Viktorijas
un Alberta muzejs, Teita modernas makslas galerija Londona un Metropoliténa
muzejs Nujorka, nemaz nerunajot par kulttras galvaspilsétu Florenci, Sobrid ir
neatnemama publiskas telpas sastavdala.! Ja nebutu So pagatnes un masdienu
kolekcionaru, kuri vairo savu Ipasumu, nereti iegadajoties priek§metus no
tirgotajiem vai izsolu namiem, un kuri tos dasni novélé muzejiem, kadas tad batu
§1s vietas, kur katram izglitoties?

1 Skatit http://www.sophiekalle.com/home/2016/11/14/art-and-soul
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Tirgotaji, izsolu nami, augstskolas, lielakie valsts un regionu muzeji, ka ari
citas iestades un fondi sadarbojas, lai batiski veicinatu makslinieciski, vésturiski
un no kultaras viedokla nozimigu darbu akadémisko izpéti. Kopa $is ieinteresétas
personas atbalsta valdibu, iestazu un starptautisko organizaciju darbu, lai
nodrosinatu likumibu $aja tirgt. Tas aktivi strada, lai tirgi nebutu neatlautu
darbu, nedz zagtu, nedz nolaupitu, kopiju un viltojumu.

Privato aprindu (kolekcionari), publisko aprindu (tirgotaji un izsolu nami)
un akadémisko aprindu mijiedarbiba visas makslas priek§metu jomas, tostarp
ari antikvaro priekSmetu joma, vairo erudiciju, informétibu un padara makslu
pieejamaku. Maksla nav aizliegtais auglis, ko vien retajam lauts izprast un kur
nu vél aplikot, ta ir cilvéces izpausme visa tas spozuma un daZreiz ari vajuma.
Tirgotaji un izsolu nami, kuri ir ka tilts starp pasreizéjo ipasnieku un nakamo
ipasnieku, apzinas, ka kultaras vértibas ir jaaizsarga un jasaglaba, un tie pastavigi
skaidro §i darba nozimigumu. Saja procesa iesaistis ari muzeji. Tirgotaju,
izsolu namu un muzeju meérkis ir aizsargat, saglabat un restaurét masu kultaras
mantojumu, un visas ieinteresétas personas atzist, ka muzeji nevar veikt makslas
priek§metu pétniecibas, konservacijas un izstazu pienakumus bez energiska
makslas priek$metu tirgus.

1.3. Ekonomiskais ieguvums no plauksto$a makslas priek§metu tirgus

Ekonomisko labumu no veseliga makslas priek§metu tirgus gast daudzi
dazada veida uznémumi — gan tadi, kuri ir tiesi iesaistiti makslas priek§metu
tirgti, ka minéts $§1 dokumenta ievaddala, gan ari daudzi citi, kuri ar $o tirgu
ir netie$i saistiti, pieméram, tadi, kas darbojas tirisma un patérina pre¢u un
pakalpojumu joma.

Nevar noliegt saikni starp makslu un tarismu, jo cilvéki celo, lai izzinatu un
piedzivotu citu valstu vai kopienu unikalas vértibas. So vélmi izzinat un apskatit
kadas vietas kultdras mantojumu vai makslas un kultiras dzivi uzskatami
apliecina muzeju un vietéjo valsts un privato makslas izstazu vietu, tostarp
makslas priek$metu gadatirgu, izsolu un makslas galeriju, popularitate, kuras
visas piesaista lielu apmeklétaju skaitu.

Makslai var biit nozimiga loma kada galamérka labiekartosana, un, protams,
no tas var but atkariga §Is vietas pievilciba, tadéjadi radot ekonomisko ieguvumu.
Taristi ir Joti iecientjusi galameérkus, kuros ir pieejami muzeji, makslas pasakumi,
galerijas. Daudzos pétijjumos guts apliecinajums, ka pastav saikne starp makslas
objektiem un konkrétas vietas pilsétvides uzlabojumiem, kas var izpausties gan
veselas pilsétas méroga, gan tikai viena konkréta kvartala. Divi uzskatamakie $adu
parmainu pieméri ir Bilbao Spanija, kura kluva par tarisma galameérki péc tam,
kad pilséta tika uzcelts Bilbao Gugenheima muzejs, un kads pamests noliktavu
rajons Pekina, kuru tagad pazist ka modigo apkaimi ar nosaukumu “Makslas
rajons 798”. Abas revitalizétas vietas tagad ir majvieta veiksmigiem veikaliem,
restoraniem un citiem pakalpojumu objektiem, kas vérsti uz apmeklétaju skaita
palielinaganu.

Pie ieguvumiem no dinamiskas makslas kopienas vai pasakuma jamin
tieSie ienémumi un nodarbinatiba, ta¢u ne mazak svarigi ir atzimét, ka tie rada
sekundaros térinus un nodarbinatibu nesaistitas nozarés, pieméram, édinasanas,
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viesnicu, pasazieru un kravu parvadajumu jomas utt., kas savukart var uzlabot
viet&jo iedzivotaju dzives kvalitati.

Tomér makslas priek$metu tirdzniecibas nozare ir arkartigi trausla. Lielaka
dala makslas galeriju ir mikrouznémumi, turklat tadi ir ari ar tam saistitie
profesionali, pieméram, makslinieki vai uznémumi ar oti Sauru specializaciju.
Ari tas iesaistitas puses, kuras darbojas ka starpnieki vai pakalpojumu sniedz&ji,
pieméram, stendu dizaineri, agenti, restauratori, fotografi, parvadataji un
apdrosinataji, ir minami trauslas nozares kopaina. 2019. gada Eiropas Savienibas
(ES) makslas priek§metu tirgus veidoja 32 % no nozares pasaules tirgus, tacu
lidz ar Apvienotas Karalistes izsta§anos no ES paredzams, ka ES tirgus dala
samazinasies par 12 %.? ES tirgus vértiba 2019. gada bija gandriz 6,8 miljardi eiro.
Paredzams, ka COVID-19 pandémijas dé| Eiropas makslas priek$metu tirgus
samazinasies vél vairak, jo gaidams, ka aptuveni 30 % no uznémumiem izbeigs

darbibu.

1.4. Makslas priek$metu tirdzniecibas reguléjums

Makslas priek§metu tirdzniecibu reglamenté gan pasregulacijas princips, gan
valstu tiesibu akti. Saimniecisko darbibu makslas priek$metu tirga nosaka tie
pasi likumi un noteikumi, kas vienlidz attiecas uz visiem paréjiem uznémumiem
ES, ka ari daudzi nacionala un starptautiska rakstura noteikumi, politiskas
nostadnes un ligumi kultiras vértibu joma, kuros savukart paredzétas vél citas
papildu administrativas procediiras un pienakumi. Nozares paraugprakse
nosaka, ka stingri jaievéro noradijumi par pienacigu rupibu. Etikas kodekss,
kadu ir izstradajusi ar1 CINOA, pastiprina makslas priek§metu tirgotaju étiskas
un juridiskas saistibas un palidz vairot vinu izpratni par §iem jautajumiem.

Pastav uzskats, ka starptautiskais makslas priek$metu tirgus ir pédéjais
lielais neregulétais tirgus pasaulé.’ Tas rada maldigu iespaidu par tirgotajiem,
kolekcionariem un izsolu rikotajiem, kuri it ka “karto lietas” gluzi ka savulaik
mezonigajos rietumos, kur valdija pilniga patvala. Patiesiba makslas priek§metu
tirgus ir pat loti reguléts, turklat ne tikai ar likumiem, kas vérsti uz 1 tirgus
darbibu ierobezosanu, bet to reglamenté ari visparigi likumi, kas attiecas uz pre¢u
pardosanu, krap$anu, PVN, nelikumigi iegatu lidzeklu legalizé$anu un citiem
aspektiem.

Pieméram, Britu makslas priekSmetu tirgus federacijas (BAMF) timekla
vietné ir publicéts saraksts ar 150 likumiem,* konvencijam un ricibas kodeksiem,
kas tirgotajiem Apvienotaja Karalisté ir jaievéro, veicot pa§maju vai starptautiskus
darfjumus. Kop$ saraksta publicésanas 2015. gada februari tas ir papildinats ar
vairakiem tiesibu aktiem, kas ties$a veida attiecas uz makslas priek§metu tirgu, bet
ipasi jauzskaita $adi likumi:

- Kultaras vértibu likums (brunoti konflikti), 2017. gads (Apvienota Kara-
liste);
- Likums par kulttras vértibu aizsardzibu, 2016. gads (Vacija);
2 2020. gada parskats par makslas priek§metu tirgu (The Art Market Report 2020), autore Dr
Clare McAndrew https://www.artbasel.com/about/initiatives/the-art-market 47. Ipp.
Skatit Nairne, Sandy, Art theft and the case of the stolen Turners, 2011: https://bit.ly/2PquqhT
4 Skatit https://tbamf.org.uk/wp-content/uploads/2014/08/ ArtMarketRegulations.pdf

w
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- Regula (ES) 2019/880 par kultiiras priek$metu ieve$anu un importu,
2019. gads (ES);

- Likums par starptautisko kultras vértibu aizsardzibu un saglabasanu
HR 1493 (ASV);

- Piekta direktiva par nelikumigi iegtitu lidzeklu legalizésanas novérsanu,
2018. gads (ES);

Kops 2003. gada un 2013. gada ir spéka papildu konkrétas ES sankcijas attieciba
uz kultaras vértibam no Irakas (Padomes Regula (EK) Nr. 1210/2003 (3. pants))
un Sirijas (Padomes Regula (ES) Nr. 1332/2013 11c. pants).®

ES Piektaja direktiva par nelikumigi iegatu lidzeklu legalizé$anas novér$anu,
kas vél japienem visam ES dalibvalstim, ir paredzéts tie§s reguléjums attieciba uz
atseviskam makslas priek§metu tirgus dalam. Kop$ ceturtas direktivas ieviestie
grozijumi l.c panta i) un j) apak$punktos ir vérsti uz makslas priek$metu
tirgu.® Tas nozimé, ka turpmak vairs nevarés apgalvot, ka makslas priek$émetu
tirgus netiek tiesa veida reguléts. Saja reguléjuma ir ieklauti ari noteikumi par
datubazém, izcelsmes prasibam un sodiem.

2. MAKSLAS PRIEKSMET_U TIRGOTAJU ASOCIACIJAS VEICINA
ATBILDIGU TIRDZNIECIBU

Makslas priek§metu tirgotaju asociaciju darba mérkis ir apvienot
ieinteresétas personas un parstavet vinu intereses. Asociacijas nereti uznemas
veikt konkrétas darbibas visas nozares labumam, un to biedriem ir iespéjams
iesaistities $aja darba un tie$a veida ietekmeét ta iznakumu. Dazas miisu nozares
asociacijas ir dibinatas tikai saimnieciskas darbibas veik$anai, pieméram,
gadatirgu riko$anai, tomér $aja dokumenta galvena uzmaniba tiks pievérsta

popularizét un aizsargat nozari, nosakot augstus étikas standartus.

2.1. Atbildigas prakses standartu noteiksana

un nozares parstavjiem vajadzétu but iesaistitam nozares specifiskas prakses
standartu un noradjjumu parskati$ana un izstradé. Viens no butiskiem aspektiem
ir étikas vadliniju noteik§ana un to ievérosana konteksta ar tirgotaju étiskajiem un
juridiskajiem pienakumiem makslas darbu pirk$anas un pardosanas darijumos.
Ka minéts §1 dokumenta pirmaja dala, makslas priek$metu tirgus ir siki reguléts,
pirmkart, ka saimnieciska darbiba un, otrkart, ki joma, kas nodarbojas ar
kultaras vértibam. Tomér daudzas asociacijas, tostarp CINOA, uzsver un iesaka
ieviest saisto$us étikas principus, ko bez iznémuma piemérotu visiem darijumu
priek$metiem antikvaro priek$metu, télotajmakslas un kulttras priek$metu tirga.
CINOA, pieméram, ir pienémusi hartu un étikas kodeksu.

CINOA starptautiskaja harta makslas priek$metu tirgotaju misija ir formuléta
sadi:

5 Skatit https://english.inspectie-oe.nl/cultural-goods/legal-basis/sanction-measures
6 Skatit http://data.consilium.europa.eu/doc/document/PE-72-2017-INIT/en/pdf
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“Makslas prieksmetu tirgotajs, kurs ir CINOA pasparné
esoSas nacionalds asocidacijas biedrs, ir ne tikai tirgotajs, bet
ari konsultants, kura pienakums ir ievérot savas asocidcijas
noteikumus. Tirgotdja darbs ir ripéties par kulturas vertibam,
izplatot makslas priekSmetus, kurus tirgotdjs identifice, balstoties
uz pieredzi. Tirgotdja un klientu attiecibu pamata ir palaviba
un savstarpéja uzticiba. Tirgotaja pienakums ir sniegt klientiem
pareizu informdciju par tirgoto priekSmetu izgatavosanas
datumu, autoru un stavokli.”

CINOA Etiskas ricibas kodeksa $ie principi ir aplikoti sikak (sk. A pielikumu).
Misu ka jumta organizacijas ricibas kodeksa merkis ir stiprinat atsevisko
asociaciju étikas kodeksus, kuros nereti ir ieklautas daudz specifiskakas prasibas,
kas pielagotas konkrétaja valsti spéka eso$ajam tiesiskajam reguléjumam vai
veérstas uz kadu konkrétu specializacijas jomu. Pielikuma ir pievienotas saites uz
vairakiem konkrétu étikas kodeksu piemériem.

2.2. Nacionala mantojuma aizsardziba un nelikumigas tirdzniecibas
novér$ana

Makslas priekSmetu tirgotaju asociacijas biezi vien sadarbojas ar citam
grupam, lai sargatu nacionalo mantojumu, sniedzot atbalstu pétniecibai kulttras
vai konkrétas makslas jomas, attistibai un kultiiras mantojuma aizsardzibai. So
pasakumu meérkis ir vairot sabiedribas izglitotibu, lai ta spétu novértét kultiras
mantojumu un aizsargat kultiiras un arheologijas priek§metus un vietas, vienlaikus
neaizmirstot un aizsargajot tas kultdras vértibas, kuras atrodas privatipasuma sen
iedibinatas, atklatas un parredzamas makslas priek$metu, senlietu un antikvaro
priek§metu tirdzniecibas rezultata.

Misdienu nostadnes un standarti, tostarp rapigi izstradatie ricibas kodeksi,
kuru ievéro$anu uzrauga makslas priek$§metu tirgotaju asociacijas, nosaka,
ka zagtiem vai nelikumigiem makslas darbiem $aja tirgii nav vietas no étikas,
reputacijas un uznémeéjdarbibas viedokla. Neskatoties uz to, noziedzigas darbibas
joprojam notiek, un tas grauj likumiga makslas priek§metu tirgus reputaciju ari
tados gadijumos, ja tas ar $iem noziegumiem nemaz nav saistits. Tadé] viens no
batiskiem tirgotaju asociacijas pienakumiem ir sadarboties ar tiesibaizsardzibas
un muitas iestadém, lai no tirgus izskaustu nelikumigus kultiras priek$metus.
kuru likumpaklausigie tirgotaji spétu ievérot, tadéjadi palidzot efektivak
aizsargat kultGiras mantojumu, un kura neitralizétu stimulus noziedzigu darbibu
veik$anai un noveérstu nelikumigu priek$metu nonaksanu tirga. Asociacijas var
piedavat zinasanas tiesibaizsardzibas iestadém, lai veiktu priek$metu savlaicigu
noveértésanu, tadéjadi paatrinot priek§metu atgaisanu vai palidzot ietaupit laika
resursus, dzenoties pakal viltojumiem. Tapat tirgotaju asociacijas var palidzét
veicinat nozares trauksmes mehanisma izstradi un ievie$anu attieciba uz zagtiem
makslas priek§metiem, lai palidzétu notvert noziedzniekus.
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2.3. Nozares aizstavéSana

Pédéjo gadu laika ir aktualizéjusies nepiecieS$amiba aizstavét makslas
priek$metu tirdzniecibas nozari, un $im uzdevumam tirgotaju asociacijas velta
daudz laika. Asociacija sadarbojas gan ar valsts iestadém, gan nevalstiskajam
organizacijam un plassazinas lidzekliem, lai vairotu kopéjo informétibu un
vairotu interesi par tirgu, ka arl pastiprinatu aizstavibu konkrétos jautjumos,
pieméram, attieciba uz profesijas un fiskalo reguléjumu.

Aizstavibas jautajumu loks skar ari sabiedribu, pieméram, lai padaritu makslas
priek§metu tirdzniecibas nozari pievilcigiku un pieejamaku un popularizétu
nozari ka videi draudzigu, zalu vai uz otrreizéju izmantosanu vérstu iepirks$anas
alternativu. Akcentéjot to, ka ikviens var atlauties makslas darbu vai “véstures
gabalinu”, nozare tiek paradita pozitiva gaisma un tiek sekméta jaunu pircéju
piesaiste.

Tomeér svarigak atzimeét, ka par loti batisku aspektu ir kluvusi nozares
aizsardziba. Arvien biezak pret nozari vér$as likumdevéji un interesu grupas,
kuras ietekméjas no laikrakstu virsrakstiem, kas vésta par parmeérigim cenam,
skandaliem un nak klaja ar nepatiesam apstdzibam, tadéjadi graujot nozares télu.
Aktivi darbojas vairakas skalas interesu grupas, kuras iestajas par noteiktu makslas
darbu tirdzniecibas aizlieg§anu un uzskata, ka tie nedrikst bat privatipaSums,
neskatoties uz to, ka tirga tie atrodas likumigi. Turklat $ads aizliegums tiek
pamatots ar $o priek§metu organisko materialu vai izcelsmi. Tadé] makslas
priek$metu tirgotaju asociacijas ir vispiemérotaka struktira tirgotaju profesijas
un nozares aizstavé$anai un situacijas skaidrosanai.

2.4. Uzticamibas un prestiZa uzturésana

Sadarbiba vai darijumi ar tirgotajiem, kuri ir tadas tirgotaju asociacijas biedri,
kas ir izstradajusi savu étikas kodeksu, sniedz papildu parliecibu. Patérétaji un
iestades var justies dro$ak un palavigak, zinot, ka pirms uznemsanas tirgotaju
ir jaievéro stingrs étikas kodekss, turklat vina darbiba tiek parraudzita, lai
nodrosinatu pastavigu atbilstibu.

Biedra statuss ir prestizs, jo biedriem ir pastavigi jaatbilst stingriem
kritérijiem, kas aptver tadus vinu darbibas aspektus ka profesionala kvalifikacija,
saistibu izpilde un finansiala stabilitate. Ta ka ir jaiztur stingra parbaude, lai klatu
par asociacijas biedru un $o statusu saglabatu, un regulari jaiztur parraudzibas
pasakumi, kas tiek veikti, lai uzturétu augstus standartus, par biedriem var klat
tikai kolegialo institGciju parbauditi tirgotaji, kuru augstais profesionalisms ir
kolégu atzits.

3. MAKSLAS PRIEKSMETU TIRGOTAJU ASOCIACIJAS VEICINA
UZNEMEJDARBIBAS ATTISTIBU

Nozimigs tirgotaju asociacijas uzdevums ir sniegt tirgotdjiem praktisku
palidzibu uznéméjdarbibas vadiSana. Uzpéméjdarbibas attistibas pasakumi
iedalami divas galvenajas kategorijas: (1) praktiskais atbalsts un (2) atpazistamibas
veicina$ana.
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3.1. Praktiska atbalsta sniegSana

3.1.1. Informacija un zinatiba

Makslas priek§metu tirgotaju asociacijas sniedz biedriem zinasanas un
konsultacijas makslas galerijas vai uznémuma vadi$ana. Praktiskais atbalsts
var jetvert tadus pasakumus ka dazadi pazinojumi, skaidrojumi, konferences,
seminari, palidzibas dienesta pakalpojumi sakara ar jaunu juridisko un
uznémeéjdarbibas prasibu stasanos spéka vai eso$o prasibu grozijumiem.
Asociacijas nereti piedava noderigas veidnes pienacigas ripibas veikSanai, ka
ari pre¢u pavadzimju, noteikumu un nosacijumu, un citu ar pardosanu saistitu
dokumentu paraugus. Papildus minétajam asociacijas sniedz informaciju par to,
ka attistit uznémeéjdarbibu, pievér§ot uzmanibu nozares pasakumiem, tendencém,
marketingam, tehnologijam un pakalpojumiem.

3.1.2. Konsultaciju un pakalpojumu, tostarp arbitrazas pakalpojumu snieg$ana
patérétajiem

Makslas priek$metu tirgotaju asociacijas var sniegt patérétajiem konsultacijas
par makslas priek$metu iegades, transportésanas un uzturésanas juridiskajiem un
par apdrosinasanu, nositisanu, konservaciju, restauraciju u.tml., turklat dazreiz
patérétajiem ir pieejama apstiprinatu pakalpojumu sniedzéju kontaktinformacija.
Asociacijas médz sniegt ari makslas darbu vai antikvaru priek§metu novértésanas
un sertificé$anas pakalpojumus.

Retajos gadijumos, kad darfjumu pusém ir radusas domstarpibas, tirgotaju
asociacijas sniedz arbitrazas pakalpojumus, kas ietver stdzibu izskati$anas
procediras, un tas var uznemties starpnieka lomu starp patérétaju un uznémumu
(asociacijas biedru), lai pilniba atrisinatu radu$os stridu. Tas nozimé, ka
domstarpibu gadijuma patérétajiem un biedriem ir vieta, kur vérsties péc padoma
pirmaja instance.

3.1.3. Ipadi nosacijumi ar makslas priek§metu tirdzniecibu saistitiem
pakalpojumiem

likmém vai par biedriem paredzétam atlaidém par pakalpojumiem, kas
nepiecieSami  makslas  priek§metu tirgotajiem, pieméram, juridiskam
konsultacijam, administrativam atbalstam, norékinu pakalpojumiem, meklésanai
nelikumigo priek§metu datubazés, restauracijas, parvadataju un apdro$inasanas
pakalpojumiem, marketinga materialiem, reklamas kampapam un makslas
priekSmetu elektroniskas pardosanas platformam. Si neliela pakalpojumu
uzskaitijuma meérkis ir vien sniegt dazus piemérus, jo var bt pieejami daudz
vairak dazadu pakalpojumu.

3.1.4. Palidziba un solidaritate arkartéjos apstaklos

Diemzél lidzigi ka citas nozarés uznémumi médz nonakt gratibas dazadu
no tiem neatkarigu apstaklu dé] — gan dabas, gan cilvéku izraisitu katastrofu vai
notikumu rezultata. Pieméram, COVID-19 pandémija ir butiski apgratinajusi
iespéjas veikt darijumus klatiené, ka rezultata daudzas galerijas tagad ir slégtas un
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ir atceltas izstades un gadatirgi. Tadeé] jau kop$ pasa pandémijas sakuma tirgotaju
asociacijas ir vérsus$as pie valstu valdibam ar lagumu piemérot noteikumus ta, lai
tiktu nemtas véra ari makslas un antikvaro priek§metu tirgotaju intereses un lai
arl vini varétu sanemt subsidijas vai nodoklu atvieglojumus, darbinieku pabalstus
un ires atlaides.

Tirgotaju asociacijas savu biedru varda risinaja sarunas ar gadatirgu
rikotajiem, lai panaktu labakus nosacijumus iemaksato lidzeklu atmaksai par
atliktiem vai pavisam atceltiem gadatirgiem. Solidaritate un konsultacijas grata
bridi ir vél viena svariga funkcija, ko novérté misu biedri, pieméram, nesen
uzsaktas apala galda diskusijas, izmantojot lietotni ZOOM, vai bezmaksas
interneta seminari par tieSsaistes darbibam, kas var palidzét makslas priek$metu
tirdznieciba iesaistitajiem uznémumiem.

3.2. Atpazistamibas vairo$ana

Asociacijas nodro$ina forumu atpazistamibas vairo$anai un tiklo$anas
centieniem gan valsts, gan starptautiska méroga. Kaut ari internets ir atvieglojis
daudzus sazinas aspektus, cilvéki joprojam vélas satikt citus konkrétas jomas
pieredz&jusus un ieinteresétus profesionalus, pulcéties, lai apmainitos ar
zinadanam un idejam, ka ari, lai giitu labumu no nozaré notiekosajam norisém.
Tirgotaju asociacijas saviem biedriem sniedz $adas tiklo$anas iespéjas.

3.2.1. Timekla vietnes, gadatirgi un pasakumi

Tirgotaju asociacijas nereti riko dazadas kampanas, lai veicinatu socialo
kapitalu un vairotu savu biedru un nozares atpazistamibu. Par pamatu $adam
iniciativam kalpo biedru kontaktinformacijas saraksta izveide, bet jau mazliet
sarezgitaks limenis ir makslas priekSmetu gadatirgu riko$ana, kuru ietvaros
notiek dazadi pasakumi, turklat tie var bt gan tiessaistes, gan klatienes pasakumi.

3.2.2. Izglito$ana un kvalifikacijas celSana

Lielaka dala makslas priek$metu tirgotaju asociaciju piedava ari tadus papildu
pasakumus ka izglitojo$as lekcijas un macibu seminarus, ietverot gan bezmaksas
lekcijas atvértas plasai auditorijai, gan akreditétus macibu kursus. So pasakumu
meérkauditorija var bt asociaciju biedri, ta¢u parsvara tie ir makslas entuziasti,
un Sie pasakumi sniedz iespé&ju iepazistinat ar biedru specializaciju vai dalities ar
zina$anam par makslas priek$metu tirgu. So pasikumu temati parasti ir konkréti
makslinieki vai makslas darbi, makslas vésture, kolekciju parvaldi$ana un tirgus
tendences.

3.2.3. Reklama

Reklama un publicitates pasakumi ir uznémeéjdarbibas attistibas riki, kuriem
asociacijas var piedavat grupu prieksrocibas. Asociacijas nereti atbalsta grupu
reklamas, pieméram, ievietojot sludinajumu vai kopigu reklamu, kas var vairot
uznémumu atpazistamibu un samazinat katra uznémuma izmaksas. Pla$sazinas
lidzekli asociaciju biedriem labprat piedava ipasas atlaides reklamai vai redaktora
slejai, jo Ipasi apmaksajot noteikta apjoma reklamu.

Biedri var gut papildu labumu, reklamas izmantojot asociacijas logotipu.
Tirgotaju asociacijas logotips ir ka atzinibas zimogs konkrétajam biedram, kas
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vinu at$kir no uznémumiem, kuri nav asociacijas biedri, un norada uz to, ka $is
uznémums darbojas saskana ar augstiem standartiem.

4. MAKSLAS PRIEKSMETU TIRGOTAJU ASOCIACIJAS IR PROAKTIVAS
PARSTAVIBAS ORGANIZACIJAS

4.1. Makslas priek$metu tirgotaju asociaciju darbibas pamatojums

Makslas priek§metu tirgotaju nozares asociacijas pastav lielakaja dala valstu,
kuras ir aktivs makslas priek§metu tirgus, un to formats un merki ir daudzveidigi.
Ka mineéts $aja dokumenta, tirgotaju asociacijas ir ka platforma atbildigas
tirdzniecibas veicina$anai, makslas priek$metu tirgotaju uznémeéjdarbibas
sekmésanai un lidzdalibai nozares norisés. Daudzas asociacijas savulaik tika
izveidotas nozares sadrumstalotibas dél. Savukart sadrumstalotibas iemesls ir
ne tikai milzigais specializaciju klasts, bet ari tas, ka vairums makslas priek§metu
tirdznieciba iesaistito uznémumi ir mazi.

Tirgotaju uznémumi parstav plaSu specializacijas spektru, sakot no
dargakajiem un smalkakajiem makslas darbiem lidz antikvariem priek§metiem.
Tirgotaju vai pardevéju specializacija var bat plasa, bet var bat ari loti $aura,
koncentréta uz loti specifisku makslas priek$metu kategoriju vai tipu atkariba no
tirgotaja estétiskas gaumes un intereses. Neatkarigi no specializacijas jomas parasti
macibas jaiegulda vairaki gadi, lai uzkratu zinasanas izvélétaja joma. Zinasanas
kada specializacijas joma iespé&jams iegtt gan studéjot augstskola, gan pasmacibas
cela, tacu gandriz visos gadijumos tirgotaju zinasanu pamata ir daudzi gadi, kas
pavaditi, pétot un analizéjot savas jomas materialus. Makslas priek§metu tirgotaji
parasti dibina mazus uzpémumus ar nelielu darbinieku skaitu. Pieméram,
saskana ar 2019. gada Makslas priek§metu tirgus apskatu (The Art Market Report
2019) 91 % makslas priek§metu tirgotaju ir mazie vai mikrouznémumi. Saskana
ar datiem 75 % ir uzskatami par mikrouznémumiem ar apgrozijumu, kas ne tuvu
nesasniedz 2 miljonus eiro. Makslas galerijas nodarbina vidéji 3 darbiniekus” un
47 % galeriju apgrozijums neparsniedz 500 000 eiro.?

Makslas priek$metu tirdzniecibas nozaré stradajoso tirgotaju struktiras dél
ieguvumi no nozares asociacijas ka parstavibas organizacijas ir milzigi. Galvenais
dzingjspeks ir tas, ka kopa ka grupai ir iespéjams paveikt to, ko nav iesp&jams
paveikt katram atseviski. Nozares asociacija var apvienot visu nozari, pamatojoties
uz kopigam interesém, un formulét visu biedru kopigu viedokli un nostaju. Ka
profesijas vai nozares balss asociacijas var risinat sarunas ar valdibam, valsts
iestadém, regulatoriem, plassazinas lidzekliem un citiem viedoklu veidotajiem
visu biedru varda.

4.2. Daliba asociacijas un to struktira
Makslas priekSmetu tirgus attistas, un lidz ar to ir japilnveidojas arl makslas

personu grupas, pieméram, makslinieki, muzeji, makslas priek$metu tirgotaji un

7 2020. gada parskats par makslas priek$metu tirgu (The Art Market Report 2020), autore Dr Clare
McAndrew https://www.artbasel.com/about/initiatives/the-art-market 361. Ipp.

8 2020. gada parskats par makslas prieksmetu tirgu (The Art Market Report 2020), autore Dr Clare
McAndrew https://www.artbasel.com/about/initiatives/the-art-marketf 57. Ipp.
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izsolu nami. Makslas priek$metu tirgotaju asociacijas biezi vien ir dibinatas vai
nu konkrétas nozares specializacijas grupas vajadzibam vai konkréta geografiska
teritorija stradajosu uznémumu vajadzibam. Tomér misdienas, kad makslas
priek$metu tirgus profesionalu problémas un vajadzibas parklajas visas nozares
ietvaros, dazadu ieintereséto personu grupas parstavosas asociacijas arvien
vairak sak sadarboties kopigu mérku varda. Dazas valstis ir izveidotas makslas
priek§metu tirgus nacionalas jeb “jumta” organizacijas, kuras tiek apspriesti
kopigie jautajumi un stradats, lai rastu risinajumu. Pieméram, Australija, Vacija,
Sveicé un Apvienotaja Karalisté ir izveidotas nacionalas jumta organizacijas, kuras
apvieno parstavjus no visam attiecigajam makslas priek§metu tirgus ieintereséto
personu asociacijam.

Parasti makslas priek$metu tirgotaju asociacijas ir neatkarigas pasreguléjosas
bezpelnas organizacijas. Tas palidz izvairities no intere$u konfliktiem un
nodrodina, ka galvena uzmaniba ir pievérsta dalibnieku vajadzibu risinasanai.
Viena no uzskatamam asociacijas pamatvértibam ir ta, ka dalibnieku aktiva
iesaistiSanas tas vizijas formulé$ana, darbibas parraudzi$ana un parvaldiSana
palidz uzturét organizaciju. Tirgotaju asociacijas parasti tiek finansétas no
biedru naudas vai maksajumiem par parstavé$anu un asociacijas pakalpojumu
izmanto$anu, lai gan ienémumu avoti mainas un nereti ietver papildu ienémumu
plismas no gadatirgu rikosanas, vértésanas pakalpojumu snieg$anas, apstiprinato
pakalpojumu sniedzé&ju shémam un sponsoru ziedojumiem.

Neskatoties uz $iem mainigajiem elementiem, uzticamas makslas priek§metu
tirgotaju asociacijas pamata ir stingri dalibas kritériji. Tirgotaju dalibas prasibam
vajadzétu but loti selektivam, jo tikai ta var nodro$inat, lai par biedriem klatu
labakie uznémumi un profesionali, un $im prasibam butu jaietver vismaz $adi
elementi: zina$anu apliecinajums, kolégu rekomendacijas un ilgstosa atbilstiba
kopigi apstiprinatiem étikas, juridiskajiem un uznémeéjdarbibas standartiem.

4.3. Nosléguma piezimes

Saja dokumenta uzsvérts makslas priek§metu tirgotaju asociaciju nozimigais
pienesums ne tikai saviem biedriem, bet arl iestadém un sabiedribai kopuma.
Tirgotaju asociaciju mérki un funkcijas ir dazadas atkariba no ekonomiskas,
socialas un juridiskas sistémas, kura tas darbojas, tacu tam visam butu jasekmé
atbildiga tirdzniecibas prakse un jartpéjas par kultiiras mantojumu. Visam $o
organizaciju darbibam biitu javeicina plauksto$a un uzticama makslas priek§metu
tirgus ilgmuziba, kas savukart dos labumu sabiedribai.

Makslas priek$metu tirgotaji saprot, cik nozimiga ir vinu loma sabiedriba.
Pievienojoties makslas priek$metu tirgotaju asociacijai, vini apliecina piederibu
vienotai profesijai, lai ar kopigu darbu nodrosinatu labaku nakotni. Svarigi
atceréties, ka, lai klatu par asociacijas biedru, kandidatiem ir jaiztur kolégu
parbaude, jaievéro stingri standarti un japiedalas asociacijas darba, tostarp
jauznemas finansialas saistibas. Attiecigi daliba asociacija ir biedra apzinats
léemums apliecinat un pieradit savu profesionalitati.
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A PIELIKUMS. CINOA ETISKAS RICIBAS KODEKSS
https://www.cinoa.org/cinoa/codeofethics

Makslas un antikvaro priek§metu tirgotaja profesijas pamata ir dzili personiga
izvéle, un tai ir loti nozimiga vieta masu kultara. Pastav risks, ka nesamérigs
reguléjums un starptautiskai kulttiras apmainai un tirdzniecibai noteiktie
ierobezojumi varétu negativi ietekmét misu profesiju. Sis étikas kodekss bez
iznémuma attiecas uz visiem priek§metiem, kas tiek tirgoti makslas, antikvaro
priekSmetu un kultaras veértibu tirgt. Visas asociacijas, kuras ir CINOA biedri,
piekrit ievérot un gadat, lai ari to biedri, turpmak — profesionali, ievérotu to valstu
tiesibu aktus, kuras tie darbojas, ka arl apnemas ievérot turpinajuma uzskaititos
noradijumus. CINOA uzsver un iesaka $adus principus, kas butu jaievéro makslas
un antikvaro priek§metu tirgotaja profesija:

- profesionalis, kura riciba nonak priek$mets, par kuru skaidri zinams, ka
tas saskana ar speka eso$ajiem valsts tiesibu aktiem ir ievests nelikumigi,
apnemas ievérot $ajos tiesibu aktos noteiktas procediras. Ja priek$meta
izcelsmes valsts ladz atgriezt konkréto priek$metu tiesibu aktos noteikta
laikposma, profesionalis péc kompensacijas sanemsanas,* kura nevar bt
mazaka par summu, kas labticigi samaksata priek§meta iegades bridi, at-
lauj atgriezt priek§metu ta izcelsmes valstij. *Kompensacijas jédzienu pie-
mero tikai tad, ja tas ir paredzéts profesionala valsti spéka eso$ajos tiesibu
aktos;

- profesionalis apnemas jevérot savas valsts tiesibu aktus par izztido$o un
apdraudéto sugu aizsardzibu. Tadé] profesionalis apnemas nenodarboties
ar tadu priekSmetu tirdzniecibu, kas uzskatama par Konvencijas par starp-
tautisko tirdzniecibu ar apdraudétajam savvalas dzivnieku un augu sugam
(CITES) parkapumu;

- profesionalis veic visus nepiecie§amos pasakumus zagtu priek§metu at-
klaganai un apnemas sapratigi izmantot §im nolikam izveidotos regist-
rus, datubazes un citus resursus;

- profesionalim nekada gadijuma nevajadzétu iesaistities darijumos, kuri,
ciktal vinam zinams, var bat saistiti ar nelikumigi iegtitu lidzeklu legalizé-
$anas darbibam;

- profesionalis nopietni un, pamatojoties uz savu kompetenci, ar garantiju
apliecina pardodama priek$meta autentiskumu. Priek§meta aprakstam ir
jabut cik vien iespéjams precizam un jaatspogulo viss pardos$anas bridi
profesionalim par to zinamais. Vajadzibas gadijuma aprakstu papildina ar
testiem, kurus veic, izmantojot atbilstosas tehnologijas.



CINOA Ricibas kodeksu papildina asociaciju individualie étikas kodeksi,
kuros ieklautas daudz specifiskakas prasibas, kas pielagotas konkréta valsti
speka eso$ajiem tiesibu aktiem vai vérstas uz kadu konkrétu specializacijas
jomu.

Piemeram:

Starptautiskas antiko makslas priek$metu tirgotaju asociacijas (IADAA)
Etikas kodekss https://iadaa.org/about-us

Makslas un antikvaro priek$metu tirgotaju asociacijas (LAPADA) (Apvienota
Karaliste) Prakses kodekss
https://lapada.org/code-of-practice/

ART DEALER ASSOCIATIONS PROMOTE
CULTURAL HERITAGE THROUGH
RESPONSIBLE ART TRADE PRACTICES

Erika Bochereau, Secretary General, CINOA

Established in 1935, CINOA is the principal international confederation
of Art & Antique dealer associations representing more than 5,000 dealers.
Affiliated dealers, from 30 leading dealer associations, cover a wide array
of specialties from antiquities to contemporary art. CINOA’ associate
member, the International League of Antiquarian Booksellers (ILAB),
represents additional 22 associations. CINOA and all of its member
organizations have a strict application process to ensure only accepting
peer-vetted art professionals that have established reputable galleries and/
or practices. CINOA affiliated dealers abide to a high standard of business
practices and codes of ethics which includes a strict due diligence. Our
membership does not include people involved in low grade internet sales.
Art professionals in CINOA, who have been inflamed by a passion for
art, recognize the obligations and understand the laws. During the past
nearly 70 years, dealers have been changing their practices to abide by
bio-diversity, cultural property and heritage legislation. The CINOA
Code of Conduct is updated regularly to reflect these changes. They also
go to great lengths to conserve and preserve, in the hopes of ensuring
their livelihood which is never guaranteed. The vast majority of CINOA’
members are businesses of 3 people or less who work hard to cultivate
a clientele. It can be a harrowing business, but also one with enormous
intellectual satisfaction. www.cinoa.org

1. INTRODUCTION

This paper should help the reader understand and appreciate the role and
activities of the art dealer associations in promoting responsible business
practices and protecting cultural heritage. We will begin by a brief overview
highlighting the role of the art trade within the larger context of society and some
of the key aspects of the art market. The paper will then expand on the role of
art dealer associations whose mission is to promote responsible trade practices
which include setting standards, protecting cultural natural heritage and
providing advocacy for the trade. These activities are associated with a high level
of art trade professionalism and confer prestige for their members. Examples of
how art dealer associations can help their members run their business by offering
various activities and their benefits will be discussed in the third section. The
final section will underscore the importance of art dealer associations and their
design in establishing and maintaining a reputable and beneficial art trade. The
paper concludes with a few final thoughts on the commitment and significance
of being a member of an art dealer association.
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1.1 A Snapshot of the Art Dealer’s Profession

The mark of civilization is clear when looking at the things made by man.
Art and the things we build and make are a more accurate trace of who we were
than the written word which is prone to coloration and even bias by historians.
A visit to the Parthenon can give one a greater sense of Pericles than anything
you might read, just as a visit to a concentration camp reveals the horrors of Nazi
depredations. Curiously, art and objects are usually not seen through an historical
lens, but instead are looked at almost in the same way as ephemera, basically
as items that have little impact other than their aesthetic appeal. This viewpoint
needs to change.

Art and objects as history, are inextricably intertwined with art and objects
as commerce. Those people that work to preserve such are, aside from those in
academic/museum positions, the art trade. The trade is an agglomeration that is
hard to define simply because it cuts across a large swath of genres—from ancient
to modern, any and all materials, infinite style variations all representing niches
of a world that few outside of that world know or understand. Rest assured that
all of these individuals spend their lives understanding and promoting their
particular niche and that their anonymity should not in any way diminish their
value to society.

As the representative of many of these small businesses, CINOA and many
other art trade associations work to promote and defend this trade. One of our
responsibilities is to make it clear to those who do not understand our business
that we have a necessary role to play in the maintenance of culture. We do this
in myriad ways. A dealer in, for example, early 20th century furniture from
Austria, will be perusing catalogs or contacting private collectors from around
the world to find items that he wishes to buy. If he buys, he will need packing
and shipping—shippers are a huge part of the trade’s business. Once it is in his
physical possession, it will require conservation—conservators are as varied a lot
as dealers and a single piece can require a host of different conservators. When the
piece is ready, it will need to be photographed and documented—photography is
integral to the trade’s business. From then, the dealer might insert the item in a
catalog—printers get a huge amount of work from the art trade. And finally, if
the piece is considered “important’, the item might first be offered to a museum.
This is a small slice of what the average dealer does to get a piece ready for sale.
There are researchers involved, shows to be a part of, clients to visit—one single
transaction can involve many moving parts.

All these parts represent a slice of the larger economy. And, of course, when
and if an item sells, there is VAT—the increased value of an item should be
welcome to any tax authority that reaps the benefit. Many of these sales take place
at fairs that are a boon to local economies, not unlike sports events, but with
far more affluent followers who will spend on room, board and transportation.
Finally, the insurance industry reaps significant benefits from the art trade, both
in servicing old clients and finding new ones.

It is safe to say that the commercial side of the trade involves far more than
the average person can see from just looking at something for sale in a shop
window. From acquisition to sale is a road with many stops, all of which feed the
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economy. What is not understood, however, is the unseen value of history that
the trade inevitably promotes in everything they sell. The past is always liable
to destruction simply because it does not fit a modern sensibility. The trade is
the greatest protection against this loss. For this reason alone, the trade should
have full throated endorsement by government, not just because they engender
economic value. We need a constant reminder of why and how and where history
is important to us.

1.2 Key Stakeholders and Their Interactions

As portrayed in the previous section, the art dealer is not an entirely separate
entity from other stakeholders. Notably, museums and curators also intersect
with the market by buying items at auctions or from dealers to add to their
collections and by accepting donations of items or money for their collections
from collectors and dealers.

Museums rely on art market professionals to provide assessment for insurance
or loans, for objects ranging from antiquities to contemporary art. Public galleries
and museums also depend on dealers and collectors for borrowing art objects
in order to stage special exhibitions. Academics write catalogues for gallery
exhibitions, endorse discoveries, attributions and reattributions, and advise on
provenance, among other roles. So, at certain points and times they join the
market too.

However, the symbiotic relationship between collectors, art traders, academia,
discovery, research and preservation goes back much further than this. It is the
private and scholarly enterprise that has vastly contributed to the establishment,
development and prosperity of museums, not just as repositories of artefacts, but
as vibrant seats of learning. British Museum, Victoria & Albert Museum, and
other famous museums, drawing in millions of tourists, such as Tate Modern Art
Gallery in London and the Metropolitan Museum in New York, not to mention
the entire cultural capital of Florence, all started on the basis of private collections
and today are firmly embedded in the public realm.! Without those collectors
past and present acquiring their possessions — often from dealers or auction
houses - and the generous bequests that followed, where would these seats of
learning be today?

Dealers, auction houses, universities, major national and regional museums,
and other institutions and foundations cooperate to greatly enhance the academic
research on works of artistic, cultural or historical significance. Together
stakeholders support governments, authorities and international bodies in their
work to ensure a lawful market. Stakeholders actively work to keep the market
clear of illicit works, either stolen or looted, copies and fakes.

The intertwining of the private (collectors), the public (dealers and auction
houses) and the academic in all fields of art, from antiquities forward, increases
scholarship, increases awareness and makes all art more approachable. Art is not
a forbidden fruit that few should be allowed to understand or even see, it is the
expression of mankind in all its glory and, at times, in its weakness. Dealers and
auction houses, who serve as the connection between the current owner and the

1 See http://www.sophiekalle.com/home/2016/11/14/art-and-soul
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future owner, understand that cultural property should be preserved and protected
and work to explain its significance. Museums do the same, the relationship is
inevitably linked. Dealers, auction houses and museums aim to protect, preserve
and conserve our cultural heritage, and all stakeholders recognize that museums
cannot perform their obligations to research, conserve, and exhibit artworks
without a vigorous art market.

1.3 Economic Benefits of a Thriving Art Market

The economic benefits from a healthy art market are shared with many
different types of business, some directly involved in the art market as mentioned
in the opening section of this paper, but many other indirectly related businesses
linked to tourism and general consumer spending.

The link between art and tourism is undeniable as people travel to learn about
and experience what is unique about a community. This desire to learn and see
the heritage, artistic and cultural life of an area is evident in the popularity of
museums and local, public and private, art exhibitions including art fairs, auctions
and art galleries which are a major draw for visitors.

Art can play a crucial role in the attractiveness as well as the beautification of a

destination which result in economic benefits. Destinations with museums, artist
activities and clusters of galleries are highly frequented by visitors. Many studies
highlight a clear link between the objects of art and gentrification of areas which
can range from an entire city to a specific neighborhood. Two prime examples
of transformations are Bilboa, Spain which became a tourist destination after
building the Bilboa Guggenheim Museum and the derelict warehouse district in
Beijing which became the trendy 798 gallery district. Both regenerated areas are
now populated with successful shops, restaurants and other services catering to
the increase in visitors.
The benefits of a vibrant art community or event include direct revenue and
employment in the sector and equally importantly, it generates secondary
spending and employment in unrelated industries such as restaurants, hotels,
transportation, etc. which can result in a better quality of life for local residents.

However, the art market sector is increasingly fragile. The majority of art
galleries are considered micro enterprises and so are the connected professionals,
such as artists or highly specialized firms, who act as intermediaries or service
providers, such as fair booth designers, agents, restorers, photographers, shippers
and insurers. In 2019, the current art market sector in the EU is estimated at
32% of global market but will be reduced due to Brexit to an estimated 12%?.
This represented approximately EUR 6.8 billion in 2019. Due to the COVID-19
pandemic, the European art market is expected to shrink further as around 30%
of businesses are expected to close permanently.

1.4 Regulations Affecting the Art Trade
The art market trade is both self-regulated and government regulated. Art
market sector business practices are governed by the same laws and regulations

2 The Art Market Report 2020 by Dr Clare McAndrew https://www.artbasel.com/about/initia-
tives/the-art-market page 47
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that all business must adhere to in the EU, as well as by many national and
international regulations, policies and treaties focusing on cultural property
which require additional administrative procedures and obligations. Best
business practices include strict due diligence guidelines. Codes of Ethics, such
as CINOAS, reinforce moral and legal obligations for art dealers and help to
heighten awareness.

It has been said that the international art market is the last great unregulated
market in the world.® This creates a false picture of dealers, collectors and
auctioneers operating on a lawless “‘Wild West’ frontier where anything goes. In
fact, the art market is heavily regulated, not just by laws specifically designed to
restrict its activities, but also by general laws addressing the sale of goods, fraud,
VAT, anti-money laundering and other issues.

To bring some perspective to this, on its website the British Art Market
Federation (BAMF) publishes a list of 150 laws?, conventions and codes of
conduct that apply to the British trade on a domestic and international basis.
Since this list was published in February 2015, additional laws directly applying
to the art market have included, but are not limited to:

- The Cultural Property (Armed Conflicts) Act 2017 (UK)

- The Act on the Protection of Cultural Property 2016 (Germany)

- Regulation (EU) 2019/880 on the Import of Cultural Goods 2019
(European Union)

- Protect and Preserve International Cultural Property Act HR1493
(United States)

- Fifth Anti Money Laundering Directive 2018 (European Union)

Additional specific EU sanctions relating to cultural property from Iraq (Council
Regulation (EC) No 1210/2003 (article 3)) and Syria (Council Regulation (EU) No
1332/2013 (art. 11 quarter) have been in place since 2003 and 2013 respectively.’
The 5th Anti Money Laundering Directive (European Union), which is being
adopted by EU Member States, will enforce direct regulation on parts of the art
market. Amendments introduced since the 4th Directive under Article 1 Ciand
j specifically target the art market.® This means that it will no longer be possible
to argue that the art market is not directly regulated. This regulation also has
provisions regarding databases, provenance requirements and penalties.

2. ART DEALER ASSOCIATIONS PROMOTE RESPONSIBLE TRADE

Art trade associations work to unite and represent stakeholders’ best interests.
The associations often undertake specific actions to benefit the sector as a
whole, and members have the opportunity to be involved and directly influence
outcomes. Some art trade associations are designed only for commercial actions
such as organising fairs; however, this paper will focus on the trade associations

See Nairne, Sandy, Art theft and the case of the stolen Turners, 2011: https://bit.ly/2PquqhT
See https://tbamf.org.uk/wp-content/uploads/2014/08/ ArtMarketRegulations.pdf

See https://english.inspectie-oe.nl/cultural-goods/legal-basis/sanction-measures

6 See http://data.consilium.europa.eu/doc/document/PE-72-2017-INIT/en/pdf
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for art dealers which have as a core goal to promote and protect the sector through
setting high standards of ethics.

2.1 Setting Standards for Responsible Practices

As recognised specialists and representatives for the sector, art trade
associations should be involved in reviewing and shaping standards and guidance
for sector-specific practices. An important aspect is the setting and adherence
to ethical guidelines regarding both legal and moral obligations when buying
and selling artwork. As highlighted in the first section of this paper, the art
market is highly regulated firstly as a commercial business and secondly when
dealing with cultural property. However, many associations, like CINOA, wish
to underscore and recommend governing ethical principles that should apply
without distinction to all objects that are negotiated on the market of fine art,
antiques and cultural goods. CINOA has, for example, a charter and a Code of
Ethics.

The International Charter of CINOA defines the mission of fine art dealers
uncompromisingly as follows:

‘A fine art dealer, member of a national association affiliated to
CINOA, is not only a merchant but also a consultant, who is
required to respect the rules of her/his association. S/He serves
a cultural mission by distributing objects of art which s/he
identifies through experience. The relations with her/his clientele
are based on confidence and mutual trust. S/He is obliged to give
her/his clients correct information concerning the date, the artist
and the state of preservation of the objects s/he sells.”

The CINOA Ethical Code of Conduct further expands on the principles
(see Annex A). As an umbrella organization, the code of conduct is meant to
reinforce individual association’s Code of Ethics which often state more specific
requirements tailored to national legislation or specialty. We have included in the
annex links to examples of specific Code of Ethics.

2.2 Protecting National Heritage and Fighting Against Illicit Trade

Art dealer associations often work in collaboration with other groups to
protect national heritage in order to support cultural or artist specific research,
development and heritage protection. The aim should be to have a well-educated
population who value cultural heritage and protect cultural or archaeological
objects and sites while embracing and protecting the cultural property which
has been circulating in private hands as a result of a long established, open and
transparent art, antiques and antiquities trade.

Attitudes and standards today, including well-developed codes of conduct
enforced by art dealer associations, make stolen or illicit artwork undesirable
in the marketplace, from a moral, reputational and commercial standpoint.
However, criminal activity still exists, and it is the legitimate art market which
suffers reputational damage even if there is no connection. Therefore, one
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important role of a trade association is to work with law enforcement and custom
authorities to eliminate illicit cultural property from the market.

Dealer associations should help contribute to designing a system of laws that
is workable for the law-abiding trade that will help protect cultural heritage more
effectively, neutralize the incentives for criminal activities and prevent illicit
artwork from entering the market. Associations can offer their expertise to law
enforcements agencies for a quick assessment of objects which can speed up the
recovery or avoid spending time chasing fakes. Also, dealer associations can help
facilitate setting up and implementing a trade alert mechanism for stolen art to
help catch criminals.

2.3 Providing Advocacy

In recent years, advocacy for the art trade has become increasingly important
and dealer associations devote considerable time to this activity. Association
work with the governmental and non-governmental organisations and the media
to generally raise awareness and stimulate interest in the market as well as to
promote advocacy on specific issues such as trade and fiscal regulations.

Advocacy extends to the general public to make the art sector more accessible
and attractive. For example, by promoting the sector as an environmentally
friendly ‘green/recycling’ shopping alternative or the affordability of owning a
work of fine art or a ‘piece’ of history shines an attractive light on the sector and
is welcoming to new buyers.

However more importantly, advocacy to defend and protect the art trade
field has become essential. The sector is increasingly targeted by law makers and
groups which are influenced by headline news of exorbitant sale prices, scandals
and false accusations which paint an unflattering and distorted image of the
sector. There are vocal groups who advocate against trade and private ownership
of certain artwork , regardless of its legitimacy on the market, but solely based on
its organic material or its origin. Art trade associations are often the best suited to
defend and to explain the realities of the trade and the sector.

2.4 Ensuring a Sense of Confidence and Prestige

Working with or buying from members of a dealer association that has a Code
of Ethics can provide an extra assurance. Consumers and the authorities can feel
a sense of reassurance and confidence in knowing that as a dealer association
requires their members to undergo a vetting process prior to joining, adhere to a
strict code of ethics and are monitored to ensure on-going compliance.

Membership bestows prestige since members must meet and maintain robust
membership criteria covering aspects of their service including professional
qualifications, service delivery and financial stability. As criteria for membership
is based on strict vetting and regular monitoring to ensure standards are
being maintained, only peer-vetted traders with a recognized high level of
professionalism are accepted.
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3. ART DEALER ASSOCIATIONS FACILITATE
BUSINESS DEVELOPMENT

An important task of a dealer association is to help dealers on a practical level
in running their business. These business development activities are grouped
under two main headings: 1) practical support and 2) increased visibility.

3.1 Providing Practical Support
3.1.1 Information and Knowhow

Art dealer associations provide their members with practical knowledge
and advice on running an art gallery or business. Practical support can include
notifications, explanations, conferences, seminars, help desk services on updates
regarding current or emerging legal and business requirements. Associations
often provide useful templates for due diligence, consignment notes, terms
and conditions and other sales related documentation. Additionally, they often
provide information for developing business such as trade-specific events, trends,
marketing, technology and services.

3.1.2 Consumer Advice and Services Including Arbitration Services

Art dealer associations can advise consumers on legal and practical aspects
of buying, transporting and caring for art. Information on insurance, shipping,
conservation, restoration, etc. are often areas covered by trade associations and
in some cases, names and details of endorsed service providers are available.
Services can also include appraisals or certification of artwork or antiques.

In the unlikely event of disagreement between parties. Dealer associations
often offer arbitration services comprising of complaint handing procedures and
can act as a mediator between the consumer and the company (the association
member) in order to resolve any dispute effectively. This means consumers
and members have an avenue to turn to for advice in the first instance should
something go wrong.

3.1.3 Special Conditions for Art Related Services

Often, associations negotiate very competitive group rates or discounts for
members for services needed by the art traders such as legal advice, administrative
assistance, financial transaction services, database searches for illicit goods,
restoration, transporters, insurance, marketing materials, advertising promotions
and online art selling platforms. This short list of services is only meant to
highlight some examples and is by no means exhaustive.

3.1.4 Assistance and Solidarity During Exceptional Circumstances
Unfortunately, just like in other sectors, businesses can be severely impacted
due to circumstances beyond their control from natural or man-made disasters or
events. For example, the COVID 19 pandemic has severely disrupted the ability
to carry out in person business and resulted in the closure of many galleries
and cancellations of fairs. Therefore, since the onset of the pandemic, dealer
associations have reached out to persuade local governments to interpret rules
to the advantage of fine art dealers and antique dealers so they can benefit from
subsidies or aid for taxes, employment costs and rent relief.
Dealer associations have negotiated on behalf of their members with commercial
fair organisers for better reimbursements related to the postponement or
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cancellation of fairs. Solidarity and advice in difficult times is also an important
function appreciated by members such as recently launched Zoom roundtable
discussion meetings or free webinars focusing on online activities that could help
art businesses.
3.2 Increasing Visibility

Associations provide a forum for increased visibility and networking both
nationally and internationally. Although internet has facilitating many aspects
of communication, people still want to meet other professionals with experience
and interest in their fields, to gather to share knowledge and ideas, and to
benefit from the sector developments. Dealer associations provide these kinds of
networking opportunities to their members.

3.2.1 Websites, Fairs and Events

Dealer associations often organize promotional events to facilitate contact,
promote members and the industry. At the most basic level, this can be done
by providing a directory of members or on a more complex level, by organizing
multi-event art fairs, which can be done either online or physically.

3.2.2 Education and Formation

Educational lectures and seminars, ranging from free public lectures to
accredited courses, are additional activities of most art dealer associations. The
target audience can be association members, but more often the target audience
is art enthusiasts, and these events provide an opportunity to showcase members’
special skills or art market related knowledge. Topics are typically specific artists
or specific artwork, art history, collection management and trends in the market.

3.2.3. Advertising

Advertising and publicity are business development tools that associations
can offer group advantages. Often trade associations facilitate group advertising
like a page or joint advertisement which can increase visibility and decrease the
cost per business. The media is often willing to offer special discounted prices and
editorials for members, particularly when they are ensured a certain volume of
advertisements.

Members can also benefit from using the association logo in their
advertisements. The dealer association’s logo provides a recognized stamp of
approval to a member which sets them apart from non-members and emphasizes
the adherence to high standards.

4. ART DEALER ASSOCIATIONS ARE PROACTIVE REPRESENTATIVE
ORGANISATIONS

4.1 Rationale for Art Dealer Associations

Dealer associations for art market professionals exist in most active art
markets, with a variety of formats and goals. As highlighted in this paper, trade
associations typically are a platform for promoting responsible trade, facilitating
the business of art dealer and participating in the developments of the industry.
Many associations were formed as a result of the fragmented nature of the sector.
This fragmented nature is not only related to the wide range of specialties but also
due to the small size of most art selling businesses.
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Dealers” businesses cover a wide array of specialties from leading edge fine
art to antiquities. The specializations of dealers or sellers can be broad or can be
focused on a very specific category or type of art depending on their aesthetic
taste and interest. Regardless of the focus area, it typically takes years of study
to develop an expertise in a chosen field. Expertise in a specialty can be gained
through a formal education and/or either gained through self-training, but in
nearly all cases, their knowledge is compounded by years of personally examining
and analyzing material in their field. Art dealers tend to set up small businesses
with limited staff. For example, according to the The Art Market Report 2019, 91%
of art market dealers are small and micro businesses. In fact, approximately 75%
are considered micro enterprises with turnovers of well under €2 m. Art galleries
have a median of 3 employees’ and 47% of galleries have a turnover under €
500.0008.

Because of the composition of the art dealer sector, there are tremendous
benefits to having a trade association that acts as a representative body. The most
basic driver is that together, as a group, it is possible to accomplish what cannot be
done single-handedly by one business. A trade association can unite a sector on
common causes to develop a collective view and position of its members. As the
sector or industry voice, trade associations can speak on behalf of their members
to government, agencies, regulators, the media and other opinion formers.

4.2 Membership and Structure of Associations

The art market is evolving and so must art trade associations. Typically, groups
of stakeholders such as artists, museums, art dealers and auction houses have
formed their own associations. Trade associations for art dealers have often been
designed for either a precise specialty group within the sector or an emphasis
on geographical location. Nowadays however, as issues and needs of art market
professionals merge across the sector, associations representing different groups of
stakeholders increasingly work together on common goals. Some countries have
formed national umbrella art market organisations to discuss shared topics and
work together to find solutions. For example, Australia, Germany, Switzerland,
and UK have set up national umbrella organisations with representatives from all
relevant art market stakeholder associations.

Usually, art dealer associations are non-profit, independent and self-governed.
This helps avoid conflicts of interest and ensures that members’ needs are the
prime focus. One of the compelling attributes of an association is that through the
active participation of members in creating the vision, overseeing the activities,
and guiding the governance, the relevance of the organization is maintained.
Dealer associations are traditionally financed through membership subscriptions
or fees collected in exchange for association services and representation although
revenue sources are evolving and often include additional revenue streams
generated by organizing fairs, appraisal services, approved service provider
schemes and sponsorship.

7 The Art Market Report 2020 by Dr Clare McAndrew https://www.artbasel.com/about/initia-
tives/the-art-market page 361

8 The Art Market Report 2020 by Dr Clare McAndrew https://www.artbasel.com/about/initia-
tives/the-art-marketf page 57
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Despite these evolutions, strict membership criteria remain fundamental
to ensuring a credible art dealer association. Dealer membership requirements
should be very selective to ensure a high quality of members and businesses, and
should include, at a minimum, a proof of expertise, peer recommendations and
an on-going compliance with commonly agreed moral, legal and commercial
standards.

4.3 Concluding Thoughts

This paper underlines the important role of art dealer associations in
providing benefits not only for their members but also to the authorities and the
general public. The mission and activities vary among art dealer associations
depending on the direct economic, social and legal framework, but all should
promote responsible trade practices and cultural heritage. All activities should
contribute to the longevity of a thriving, reputable art market which will in turn
benefit society.

Art dealers understand the importance of their role in society. By joining
an art dealer association, they demonstrate their commitment to unite as a
single profession to work together towards a better future. It is important to
remember that membership of a trade association often requires companies to
be peer-vetted, adhere to a high level of standards, participate in the association’s
activities including financial commitments. Thus, membership of the association
represents a conscious decision on behalf of the member company to demonstrate
and prove its professionalism.

ANNEX A: CINOA ETHICAL CODE OF CONDUCT
https://www.cinoa.org/cinoa/codeofethics

The art and antique dealer profession is based on very personal choices and
plays an important role in our culture. There is a risk that these professions
could be jeopardised by disproportionate regulation and restrictions that hinder
international cultural exchanges and trade. The present code of ethics shall apply
without distinction to all objects that are negotiated on the market of fine art,
antiques and cultural objects. All the member associations of CINOA agree to
respect and to require that their own members, “the professionals”, comply with
the texts of the current laws in the country or countries in which they operate
and respect the guidelines stipulated below. CINOA wishes to underscore and
recommend that the practice of the profession of art and antique dealers be
governed by the following principles:

- The professional in possession of an object, clearly established to have been
imported illegally under applicable national law, agrees to comply with the
procedures imposed by that law. In the case where the country of origin of
the object is asking for its return within the legal period, the professional
shall, after receiving compensation* which cannot be less than the purc-
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hase price in the case of an acquisition in good faith, permit the return
to its country of origin. *The concept of compensation can only apply if
permitted under applicable national law of the professional.

- The professional agrees to respect the laws and regulations applicable in
his or her country on the protection of threatened or endangered species.
He or she therefore agrees not to trade in objects that infringe the Conven-
tion on International Trade in Endangered Species.

- The professional shall take all necessary measures to detect stolen objects,
and refer, among other resources, to the registers and the databases that
are published to this effect and to use them judiciously.

- The professional should under no circumstances participate in transacti-
ons which to the best of their knowledge can be linked to money-launde-
ring operations.

- The professional provides its customers with a guarantee of his or her se-
riousness and competence to certify the authenticity of the property sold.
He or she must ensure that the description of the work is as precise as
possible and reflects the state of his or her knowledge at the time of the
sale. If necessary, the description must be supported by tests using relevant
technology.

The CINOA Code of Conduct is complemented by associations’ individual
Codes of Ethics which include more specific requirements tailored to national
legislation and/or specialty.

For example:

International Association of Dealers in Ancient Art: IADAA Code of ethics
https://iadaa.org/about-us

LAPADA The Association of Art and Antique Dealers (UK): LAPADA Code
of Practice
https://lapada.org/code-of-practice/
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LATVIJAS MAKSLAS UN ANTIKVARO
PRIEKSMETU TIRGUS VESTURISKIE
ASPEKTI UN MUSDIENU IZAICINAJUMI

Ivonna Veinherte

Makslas tirgti stradaju kop$ 20. gadsimta 90. gadu sakuma, bet $obrid vairs
neesmu ta aktivs dalibnieks. Vispirms gan jasaka, ka pastav butiskas atskiribas
starp Latvijas un citu valstu makslas un antikvariata tirgu. Latvija nav tadu
piedavajumu vai tadu pasaules véstures makslas priek$metu pircéju ka citviet.
Latvijas makslas tirgus ir lokali orientéts un, salidzinot ar citam valstim,
arl provincials. Te nenotiek starptautiska limena darfjumi, jo Latvija nav
konkurétspéjiga pasaules makslas un antikvariata tirgti. Latvija noteikti ari nav ta
vieta, kur atrast ar makslas tirgu saistitus nelikumigi iegatu lidzeklu legalizétajus
vai pat terorisma atbalstitajus.

Latvijas makslas tirgus atskirigas iezimes ir $adas:

- Makslas tirgus niku]o$ana, kas saistita ar loti zemu iedzivotaju pirktspéju,
orientaciju uz viduvéja un dekorativa limena pieprasijumu, ka ari starp-
tautisku kolekcionaru intereséjosa piedavajuma trakumu. Tadéjadi nau-
das atmazgatajiem $i teritorija makslas priek§metu izmanto$anai neliku-
migi iegutu lidzek]u ieguldi$ana nav interesanta;

- Makslas priek$meta izcelsmes pieradijumu neiespé&jamiba lielakajai dalai
prieksmetu;

- Latvijas brivostu un muitas nodoklu brivo zonu pakalpojumu neaktualita-
te makslas un antikvariata joma.

Latvija situacija, ko nosaka vésturiski, ekonomiski un kulturali izveidojusies
faktori, at$kiras no situacijas Rietumeiropa vai Amerika. Nevar ignorét ari
tradiciju un iedzivotaju domasanas veida atskiribas, kas biezi vien ir padomju
laika ietekmétas. Lidz ar iestasanos Eiropas Savieniba Latvija tiek piemérotas
tadas pasas regulas un uz misu makslas un antikvariata tirgu attiecas tadas pasas
aizdomas ka uz visam citam makslas tirgus zina attistitajam valstim. Tomeér
vélreiz jauzsver, ka praktiski situacija $eit batiski atskiras — gan pasu antikvariata
priek$metu vértibas zina, gan tadél, ka padomju laika kultiiras vértibas tika
iznicinatas un apzinati devalvétas.

Latvija nav dzirdéts par teroristiem vai to atbalstitajiem, un makslas tirgus Seit
nav ne tuvu tik vérienigs, lai naudas atmazgataji atrastu ko ekvivalentu vértigiem
ieguldijumiem. Lidz ar to aizdomigo personu interese par makslas un antikvariata
tirgu Latvija nav vérojama.Tapat kibernoziedznieku interesu loka noteikti nav
Latvijas makslas un antikvariata priek§metu iegade un nelikumigi iegato lidzeklu
legalizé$ana. Makslas un antikvariata tirgus tomér prasa tradicionalak domajosu
naudas atmazgataju, jo ipasi Latvija, kur Sobrid nav piedavajuma, kas butu saistoss
pasaules makslas tirga. Tada gadijuma var aizdomaties par Rietumu laikmetigas
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makslas atbilstibu §i briza cenai daudzos miljonos un veidu, ka investét jebkadas
izcelsmes naudas lidzeklus... Latvija nekas nemaksa tik ievérojamas summas.

Latvijas iedzivotaju maksatspéja ir nesalidzinami zemaka. Tie, kam ir lidzekli,
téré tos nevis makslas priek$metu iegadei, bet iegulda automasinas, nekustamos
ipasumos, prestizos zimolos, celojumos (vél pirms gada!) vai dargos aksesuaros.
Makslas un kultiras véstures priekSmeti skolas tiek pasniegti reti, un reti ari
kadam cilvékam prioritate ir vértigs makslas priek$mets salidzinajuma ar visam
paréjam masdienu iespéjam. Ar to gribu teikt, ka Siem cilvékiem, ari tad, ja
vini nodarbojas ar ko nelikumigu, pat prata neienak, ka maksla un antikvarie
priek$meti varétu bat naudas atmazgasanas lidzeklis.

Likumiga uzpéméjdarbiba ar makslas priek$metiem Latvija varéja sakties
tikai 20. gadsimta 90. gadu sakuma. Pircéju loku lielakoties 20. gadsimta 90.
gados veidoja personas, kam bija lieka skaidra nauda. Pirms 20-30 gadiem tas
ari bija vienigas personas, kuras Latvija varéja ko “atmazgat”. Protams, ari Sobrid
pastav iespéja, ka kads bagats cilvéks no Latvijas varétu buit nopircis Rietumos,
pieméram, impresionista darbu un glaba to uz savas jahtas vai Céte dAzur villa,
bet uz vietéjiem dileriem tas neattiecas. Ja kads Latvija gribétu ieguldit nelegali
iegtitos miljonus, tad ta noteikti nebiitu maksla, jo miljonus te nekas nemaksa.

Bija pirms daZiem gadiem gadijums, kad arabu tautibas cilvéks Latvijas
galerijas mekléja kadu Ilmara Blumberga darbu , bet, uzzinajis ta cenu, bija
izbrinits, kapéc tik léti. Vins$ bija domajis, ka tik slavenam Latvijas maksliniekam
jamaksa vismaz miljons. Par miljonu te neko pardod nevaréju, jo tik daudz
neviens makslas darbs Latvija nemaksa. Ar to gribu vélreiz uzsvért, ka Latvija
$obrid noteikti nav vieta ne starptautiskam makslas investicijam, ne nelikumigi
iegutu lidzeklu legalizé$anai.

Latvijas vésture nav bijusi saudziga pret kultGras mantojumu. Kultdras
priek§meti kara laikos tikusi ierakti zemé, izvesti, iemainiti pret partiku.
Padomju laika tie pat tikus$i apzinati un neapzinati iznicinati, izmétati un
nenovértéti, daudzi juku laikos gajusi boja. Makslas darbi nonakusi pie dazadiem
ipagniekiem ari gadijuma péc - ipasi talit péc padomju okupacijas 1940. gada,
kad daudzi tika padziti no savam dzivesvietam, deportéti uz Sibirijas darba
nometném un dzivoklos iemitinajas padomju armijas parstavji vai citi iebraucéji.
Tas pats visur padomju sistéma notika ari péc kara beigam. Latvija bijusi kari,
represijas, izsatiSanas, ka rezultata dzivoklos palikusi manta tika nosaukta
par “bezsaimnieka’, ari nodota muzeja, bet biezi td nonaca arl sétnieku vai
jauno ienacéju ipasuma. Padomju periods ilga 50 gadus; ta sekas uz cilvékiem,
domasanas veidu un kultaru ir neaptveramas. Tapat ka Krievija, ari Latvija pat
pilis un baznicas varéja iekartot sporta zali, plastmasas cehu vai ko tamlidzigu.

Rietumu zemeés, kaut ari ar sarezgitu véstures gaitu un kara postjjumiem,
tomér kultGras vértibas un vésturiskas tradicijas tikuSas saglabatas. Nav
samérojama un salidzinama atskiriga situacija starp Latviju un to Eiropas dalu,
kuru padomju sistéma neskara. Tadéjadi makslas darba izcelsme Latvija ir reti
nosakama. Turklat Latvija nav izveidojusies atbilstosa makslas kolekcionésanas
tradicija, lai batu attistijies adekvats makslas tirgus ar priek§metiem, kam ir
izsekojama to izcelsme. Toties ir bijusas “dzivoklu izlaupiSanas” (Jana Kalnaca
gramata “Rigas dzivoklu “likumigd” izlaupiSana. 1944-1949” Riga: Neputns,
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2017) un apcietinasanas par spekulacijam, kad ar likumu tika definéta makslas
darbu kolekcioné$ana un pardos$ana, ko citur pasaulé sauca par antikvariata
tirdzniecibu. Likumigais makslas tirgus 20. gadsimta 90. gados bija javeido no
jauna.

Nemot véra veéstures gaitu, ka arl to, ka Latvija ir saméra jaunas kultiras
zeme, $eit starptautiskas nozimes kultiras priek$meti ir Joti reti sastopami. Tapat
par to nevar runat ka par naudas atmazgasanas intereses objektu. Parsvara visi
prieksmeti, kas Latvija bija palikusi, $obrid jau ir apzinati un reti kas vairs palicis
sakotnéjo Ipasnieku vai to mantinieku rokas. Latvija Sobrid ir mieriga zeme, te
nedzivo teroristi. Neticu, ka butu kadi to finansétaji, vismaz Latvijas antikvaro
priek$metu veikalos tie noteikti nevérsas. Antikvaro priek$metu tirgotaji var runat
par saméra stabilu limeni, bet to vairak veido priek$meti, kuru vértiba mérama
lidz 500 eiro, bet lielakoties dazadi sikumi. Latvija cilvéki parsvara iegadajas
sadzives priek§metus, atklatnites vai jauta péc kadas davaninas apméram 50 eiro
vértiba.

Latvija antikvariata tirgo$anas Ipatniba ir tada, ka vienlaikus juku jukam var
tikt pardotas grabaZzas, porcelans un darglietas, nevértigi diletantu un slavenu
klasiku darbi. Neviens antikvariats Latvija nav elitars — pat ja no taluma tads
izskatas un atrodas Rigas centra. Tas vélreiz apliecina, ka nav iespéjas kaut ko
dargu bez zinaganam nopirkt un tadéjadi legalizét nelikumigi iegatus lidzeklus.
Jabut lielam specialistam, lai spétu orientéties haotiskaja viduvéja limena
piedavajuma. Parsvara Latvija darfjjumi notiek “patik” vai “nepatik” limeni par
nelielam summam, ta ka atrast piemeérotu priek§metu naudas “atmazgasanai’
ir gandriz neiespéjami salidzinajuma ar citas valstis pieejamo piedavajumu
daudzu simtu taksto$u un miljonu apmeéra. Tapat atskiriga situacija Latvija ir
vérojama salidzinajuma ar citam Eiropas vai Azijas valstim, kur atrasts vértigs
arheologiskais materials un seno civilizaciju artefakti. Latvija neka tik unikala
un starptautisku kolekcionaru aprindas iekarojama nav. Ir vietéjas nozimes un
Latvijas lokalaja vidé interesanti paraugi, kas dazkart nonakusi privatas rokas.

Latvija ka tranzitvalsts makslas joma ari ceribas nav attaisnojusi. Pirms
vairakiem gadiem kada finansu iestadé tika izbtivéta noliktava ipasi makslas darbu
glabasanai péc labakajiem pasaules standartiem. Sis pakalpojums tika sniegts, lai
atvieglotu arzemnieku kolekciju glabasanu un stradatu lidzigi ka brivosta. Tomér
uz arvalstnieku apkalpo$anu orientéta banka $aja zina klientaru un rezultatus lidz
$§im ta ari nav sagaidijusi.

Saistiba ar makslas un antikvaro priek§metu pircéju paklau$anu parbaudém,
gribétu teikt, ka tas Latvija nav nepiecieSams, jo naudas parskaitijumi notiek ar
banku starpniecibu, un tas visus “aizdomigos” kontus bez ceremonijam ir slégusas.
Uzskatu, ka iemesli pircéju parbaudisanai un turé$anai aizdomas nav pamatoti.
Latvija nevar pretendét uz lidzvértigu vietu citu Eiropas Savienibas dalibvalstu
vida makslas priek$metu nelikumiga aprité. Més kaut ko tadu Latvija redzam
tikai filmas! Gribétu rosinat nekriminalizét galeriju un antikvariatu ipasniekus
arl Rietumos, ka to konferencé ieteica Milanas Universitates profesors Manlio
Fridzo (Manlio Frigo). Visi uznéméji, kas iesaistiti makslas tirdznieciba Latvija,
ir atvérti sadarbibai ar kompetentajiem dienestiem. Sobrid ir izstradati nolikumi
un makslas un antikvaro priekSmetu tirgotaji ir gatavi aizpildit pieprasitos
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dokumentus, tomér pircéju iztaujasana par to, kur tie nem naudu, vairak saistas
ar neértibam. Turklat visu bankas darjjumu caurspidiguma un skaidras naudas
darfjumu ierobezo$anas dél, Skiet, pilnigi neiespéjama noziedzigi iegitu lidzeklu
legalizéSana ar makslas priek§metu palidzibu.

20. gadsimta 90. gados Latvija visi darfjumi parsvara notika tikai ar skaidras
naudas norékiniem, varbut tolaik §i téma varétu bat aktuala. Tagad, kad naudas
plisma ir parskatama ar banku starpniecibu, tam vairs nav nozimes, tapéc nav
jégas pieprasit no makslas priekSmetu tirgotajiem vél kadas funkcijas, kam
nepieciesami papildu resursi. Sadu prasibu ievie$anas rezultatd makslas un
antikvaro priek$metu tirgotaji ka likuma subjekti tiek iesaistiti sve$a sféra un
tiem liek veikt valsts iestadém piekritosas darbibas. Iznak, ka galerijas ipasniekam
vai makslas priek§metu tirgotadjam jauznemas citu iestazu un dienestu darbs.
Atskiriba no bankam, kas to jau dara, makslas galeriju fokuss ir maksla. Prasiba
péc registracijas Zurnala ar pircéju vardiem un darfjumu summam ir logiska. To
konsekventu ievieSanu varétu novertét ari pasi tirgotaji, un $ada informacija ir
noderiga ka lietderigs datu apkopojums. Tomér precizét informaciju, kur fiziska
vai juridiska persona némusi lidzeklus makslas darba iegadei, nav ne galeriju, ne
izsolu namu uzdevums. Makslas galerijas nav izlikdienests, bet kulttiras iestades
ar citu darbibas jomu. Ja kadam rodas jautajumi, tos ar parskatama registracijas
zurnala ierakstu palidzibu jebkura finan$u parraudzibas iestade vai policija var
noskaidrot atrak un vienkarsak.

Te japiebilst, ka “noziedzigi iegutu lidzeklu legalizé$ana” un “aizdomigi
darijjumi” butiski at$kiras. Ka atzimé bijusais Latvijas Satversmes tiesas
priek$sedétajs Gunars Katris, ta saucamie “aizdomigie” darijumi nav noziedzigi
un ir japierada, ka tie tadi ir, nevis katram naudas ipasniekam jasak taisnoties
par savas naudas izcelsmi. Citadi, pieprasot veikt $adas darbibas, “virzamies
uz totalitarismu” (laikraksts “Diena’, 16.12.2019., 4.-5. Ipp.). Vai $ada prasiba
neatgadina jau padomju laika pieredzétas informésanas un zinosanas? Nemot véra
veésturisko pieredzi, sabiedriba - vismaz postpadomju valstis - pret to ir pamatoti
jatiga étisku un moralu apsvérumu dél. Ja es butu pircéjs, mani, pieméram, tas
aizvainotu un es turpmak atteiktos no $ada hobija un lidzeklu ieguldisanas.
Makslas galerija raisa asociacijas ar vietu, kur baudit makslu, labi justies, runat par
makslu, nevis ka piedevu pie kafijas sanemt nopratinasanas anketu. Nevajadzétu
likt turét aizdomas un sliktu manieru stila izpragnat klientus, kuru ta jau Latvija
ir loti maz. Tas ir svarigs un sensitivs jautajums. Ari no psihologiska viedokla
absolata kontrole un neuzticiba rada pretéju efektu un vélmi kaut ko apiet. Nav
pardomats lémums ar regionam nepiemérotam un nepamatotam prasibam likt
atbildigam tirgotajam nonakt neveiklas situacijas un radit nepatiku sadarboties
ar institiicijam. Ja bankas zaudé klientus, pamatoti vai nepamatoti bloké&jot to
kontus, iesaldéjot lidzeklus, tad makslas priek$metu tirgotaji neko tamlidzigu
nevar atlauties. Nemot véra ieprieks izklastito, tam nav nekada pamata.

Vienlaikus risinami ir ari vairaki citi jautajumi, kas Latvijas makslas un
antikvariata tirgum rada gan realas problémas, gan vienlaikus palidzétu kultiiras
piemineklu saglabasana:
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- Makslas tirgus dalibnieku apvienojosas organizacijas trakums;

- Makslas darba patiesa autentiskuma noteik$anas probléma;

- Kultiras priek$meta statusa noteikSanas gritibas;

- Tadas nodok]u likumdosanas iztrikums, kas rosinatu ziedot muzejiem
makslas un kultiras priekSmetus;

- Kultaras priek$metu izve$anas atlauju noformésana priek§metiem ar
noteiktu vértibu;

- Importétajiem makslas priek§metiem piemérotais PVN 21 % apmeéra.

Pamatota ir profesionalas makslas un antikvaro priekSmetu tirgotaju
organizacijas nepiecieSamiba. Ta ne tikai apvienotu makslas galeriju un antikvaro
priek§metu tirgotajus, bet ari butu garants dileru profesionalitatei, godpratibai
un uzticamibai. Tomér ir at$kiribas starp makslas galeriju un antikvariata
pardevéjiem. Galeriju Ipas$niekiem, t.i., tiem, kas nodarbojas ne tikai ar
pardo$anu, bet ari ar izstazu organizé$anu, ir profesionala izglitiba, un tie strada
ar glezniecibu un télniecibu, nevis ar antikvariatu kopuma. Vini nenem komisija
un nepérk , pieméram, rotas, mébeles, dazadas porcelana figarinas, kam $obrid
loti liels pieprasijums. Tadél butu nepieciesams $os divus virzienus noskirt.

Janem veéra, ka dazreiz zem apziméjuma “makslas un antikvaro priek$metu
tirgotajs” var slépties ne tikai visdazadaka spektra veikalu un galeriju ipasnieki,
bet ari tadi individi, kas savu uznémeéjdarbibu nemaz negatavojas legalizét un
ar valsts institicijam nesadarbojas principa. Aktivi ir cilveki, kas uzdodas par
kolekcionariem, bet patiesiba ir gleznu un kultaras priek§metu “mednieki”, kas
liek sludinajumus, biezi apmeklé dazadus antikvariatus un doma, kur un kam
varétu ko pardot par augstaku cenu. Tie ir spekulanti, kas apmulko ipa$nieku, kam
aizkérusies kada manta vai glezna, izmantojot nezinasanu, nopérk par nesameérigi
zemu cenu un tad antikvariata veikalam piedava pirkt maksimali dargi. Tadél ir
liela at8kiriba starp makslas galerijam, kas izstada Sobrid stradajosu makslinieku
darbus, un antikvariata veikaliem, kas sadarbojas ar parpircéju tiklu.

Lielaku skaidribu un atbildibu visa $aja sistéma ieviestu makslas un
antikvaro priek$metu tirgotajus apvienojosa organizacija, kas ar laiku rosinatu
ari priek§meta ipa$nieku vérsties pie uzticama tirgotaja. Sobrid visa darbosanas
Latvija balstas uz tirgotaja zinasanam, sirdsapzinu un reputaciju, cik nu daudz
katram no ta visa piemit. Divaini, ka $aja sféra, kur uzticamiba ir viens no
svarigakajiem priek$nosacijumiem, par étiku jaruna atseviski. Katrs sevi un
savus pircéjus cieno$s pardevéjs, tostarp antikvariata ipasnieks, atturésies gan no
iespéjami zagta, gan autentiski $aubiga priek§meta. T ka nelikumigaja antikvaro
priek$metu tirgti $ad tad tomér notiek ari negodigi darfjumi, ar piederibu
profesionalai organizacijai tirgotajs butu spiests uznemties lielaku atbildibu, jo
risks izsléegtam par étikas parkapumiem (tapat ka tas notiek citas profesionalajas
apvienibas) noteikti varétu motivét nezaudét modribu un godpratibu. Tapat
pardodama priekSmeta ipasniekam butu skaidraka sadarbibas partneru - gan
pardevéju, gan pircéju — izvéle. Sada makslas starpniekus apvienojosa organizacija
bitu piemérots sarunu partneris ar oficialajam institacijam.

Gribétu atturét no vienkarSotiem prieksstatiem par makslas un antikvaro
priekSmetu tirgotajiem ka tikai par starpniekiem, kas sanem komisiju un pardod.
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Nacionala kultiras mantojuma parvaldes prieksraksta par darba kartibu,
iepérkot kultaras priek§metu, no ipasnieka pieprasamo dokumentu skaita norada
izcelsmes pieradijumus, autentifikacijas sertifikatu un iepriek§éjas izvesanas
dokumentu. Jaatzimé, ka parasti tirgotajam janodarbojas ar visu pieradjjumu
iegidanu, jo vina uzdevums nav tikai pircéja atraSana, bet ari priek§meta
atribuicijas un sertifikata gadasana, ka ari nepiecieSamibas gadijuma izve$anas
atlauju noformeésana. BieZi pardevéjs grib savu ipasuma eso$o priek$metu realizét
uzreiz, un dazkart tirgotajam nakas iegadaties $o priek§metu, uz laiku atliekot
dokumentacijas kartosanu. Gadijumos ar ievérojamu klasiku darbiem $is process
ir gana sarezgits. Ka jau minéts, makslas darbu provenansi parbaudit var Joti reti.
Priek$metu un gleznu kolekciju ipasnieki ir vairakkart mainijusies, un sakotnéjo
avotu dileri ir to pat slépusi ar noliku, lai cits tirgotajs Latvija to neuzzinatu un
neaizsteigtos prieksa. Lidz ar to izsekot provenansei vairs nav iespéjams.

Iekslietu ministrijas Informacijas centrs piedava e-pakalpojumu, ar kura
palidzibu iesp&jams noteikt kultiiras objekta statusu. Saja gadijuma tirgotajs
varétu parbaudit realizacijai piedavato priek§metu. Tomeér vismaz pagaidam
fotografiju vietne tur nefunkcioné. Priek$mets apziméts ka, pieméram, ikona
vai glezna, kas ir “meklésana/zudis”, noradits pazu$anas datums un apraksts par
priek$metu. Tikai péc $adam pazimém parbaude nebis pietiekami izsmelosa, un
to nav iesp&jams veikt.

Savulaik Latvijas Nacionalaja makslas muzeja savas kolekcijas izstadi
rikoja Guntis Belévics, kur$ makslu kolekcionéja ne tikai ar izpratni, bet ari ar
vérienu. Ka vin$ pats izteicas, publiski savu kolekciju paradit vinu rosinaja tas,
ka $ada veida izgaismotos pie dazadiem ipasniekiem cirkuléjusie darbi, ka ari
apstiprinatos konkréta autora autentiskums. Tadéjadi par muzeja eksponétiem
makslas darbiem nevienam nav pretenziju un tie nav apSaubami. Ta ka katram
pircéjam ari pasam jadoma, no ka tas pérk, vai nav samaksajis aizdomigi mazu
summu, ka arl jamégina savas kolekcijas darbus paradit publiski, lai iespéjami
atrak atklatos kadi parpratumi.

Gadas, ka Latvija vértigo makslas darbu nelegala izcelsme nak gaisma.
Parasti $ie jautajumi tiek atrisinati. Pieméram, kad pirms vairakiem gadiem tirga
paradijas Valsts makslas muzeja Otra pasaules kara laika deponéta un pazudusi
Jalija Federa glezna, Ipasnieks un mantinieks, to uzzinot, gleznu labpratigi
atdeva Latvijas Nacionalajam makslas muzejam. Latvija nelegali tiek ieguts arl
arheologiskais materials, bet antikvariatos to nekad neesmu redzéjusi atklata
pardosana. Visticamak cina ar $iem parkapumiem ir policijas kompetence, jo
drosi vien mantraciem ir savs Facebook vai ebay tikls.

Lielas galvassapes katram makslas priek§metu pardevéjam vienmér sagadajusi
viltojumu atpazi$ana. Ta ki muzeji neizdod makslas priekSmetu ekspertizu
slédzienus, izpéte un atributacija Latvija gulstas uz daziem makslas zinatniekiem
un atsevisku autoru pétniekiem, kas ar pieredzi un profesionalajam zinasanam
veic makslas darbu, lielakoties, gleznu autentiskuma noteik$anu, ja nepiecie$ams,
pieaicinot attiecigo jomu specialistus, dazkart ari kimiki.

Gleznu autentiskuma atzinumi $obrid ir loti pieprasiti. Haoss gleznu
tirdznieciba iestasies tad, ja §1 kusli aiznemta privato makslas ekspertu nisa
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izzudis dazadu objektivu apstaklu dél. Varbat $adu pakalpojumu, kura ietilpst
kompetentu ekspertu konsultacijas un slédzieni, ir vérts organizét centralizéti,
ievérojot likumdo$anu un nodro$inot materiali tehnisko bazi un aprikojumu
kadai makslas institiicijai?

Tapat aktuals ir jautajums policijai par iespéjam pieteikt ne tikai zagtu, bet
ari viltotu darbu pardosanas faktu. Gribétu aicinat policiju organizét darbinieku
iesaistiSanu un izglito$anu. Pieméram, pirms vairakiem gadiem Riga veiksmigi
darbojas puisis, kurs, apstaigajot dazadas iestades un stastot par mantojumu,
veiksmigi bija pamanijies pardotlegendara pastelu autora Voldemara Irbes darbus.
Reiz man nejausi izdevas vinu notvert un es izsaucu policiju, bet, atrodot visus
pieradijumus, vinu tomer talit pat atbrivoja, atrunajoties, ka vieniga nelikumiba
bijusi “tirdznieciba neatlauta vietd” Tatad $aja sféra nav nekadas skaidribas un
konsekvences.

Kas attiecas uz izveSanas atlauju kartosanu, salidzinajuma ar laiku vél pirms
desmit gadiem, kad bija iespéjams saméra atri nokartot visas nepiecieSamas
formalitates, Sobrid tas var aiznemt pat nedélu. Izvesanas atlaujas noformésanas
procediiras ievéroSana ir logiska nozimiga kultGras priek$meta izvesanas
gadijuma, un $ada veida pirkumam gatavojas ilgstosaka perioda. Tomeér, ja
antikvariata ienak kads tarists, kur$ Riga ir iebraucis uz vienu dienu un grib
nopirkt ne seviski dargu suveniru, pieméram, 20. gadsimta 30. gadu kraziti,
$adus tirazétus priek$metus it ka batu atlauts izvest bez ipasam atlaujam,
ievérojot UNESCO 1970. gada konvenciju.' Tomeér saskana ar Ministru kabineta
noteikumiem atlauja ir nepieciesama.’ Sidos gadijumos atlaujas sanemsana
izmaksa vairak neka pats izvedamais prieksmets.

Ir ari gadijumi, kad cilvékam antikvariata péksni iepatikas kada glezna, kas,
ja ta maksa mazak neka 500 eiro, noteikti nebis kultdras dargums, bet vienkarsi
interjera priek$mets, kas neparsniedz suvenira limeni. Teorétiski ir kada varbitiba,
ka, noforméjot izvesanas atlauju, tiek atklats kads nozimigs kulttras mantojuma
priek$mets, kur§ antikvariata nonacis ka nenoveértéts. Realitaté izvedéji mazakos
priek$metus ieliks soma vai ari tos nemaz nenopirks, kaut ari zinams, ka nebas
nekada iemesla atlauju neizsniegt. Turklat pieprasitas izve$anas atlaujas netiek

1 Redakcijas piebilde: 1970. gada UNESCO Konvencija par kultaras priek$metu nelikumigas ie-
ve$anas, izveSanas un ipaSumtiesibu mainas aizlieg§anu un novérsanu (turpmak 1970. gada
UNESCKO konvencija) ar terminu “kultaras vértibas” saprot vértibas, ko - no religiska vai lai-
ciga viedokla - katra valsts noradijusi ka nozimigas arheologijai, aizvésturei, vésturei, literatarai,
makslai vai zinatnei. 1970. gada UNESCO konvencijas 6. pants nosaka, ka konvencijas dalib-
valstis apnemas: (a) ieviest atbilstosu apliecibu, kura izves$anas valsts noraditu, ka konkrétas
kultaras vértibas izveSana ir atlauta; $ada aplieciba butu vajadziga visiem kultiras mantojuma
priek$metiem, ko izved atbilstosi attiecigajiem noteikumiem; (b) aizliegt kulttras vértibu izve-
$anu no valsts teritorijas, ja nav iepriek§ minétas izvesanas apliecibas;

2 Redakcijas piebilde: Ministru kabineta noteikumi Nr. 846 Riga 2016. gada 20. decembri (prot.
Nr. 69 49. §) Noteikumu par kultaras piemineklu, taja skaita valstij piedero$o senlietu, makslas
un antikvaro priek§metu izvesanu no Latvijas un ieveSanu Latvija, 5. punkts nosaka, ka atlauja
ir nepiecie$ama kultaras piemineklu un to kultaras priek$metu izve$anai, kuri atbilst $o notei-
kumu 1. pielikuma minétajam kulttaras priek$metu kategorijam. Atlauja kultaras priek§meta
izve$anai no Latvijas ir nepiecieSama: (a) priek$metiem, kas senaki par 50 gadiem un ir saistiti
ar Latvijas kultiiras vésturi, - tos radijusas Latvijas makslas un kultaras raditajos fiksétas per-
sonas un razotnes un tie nepieder to autoriem un izgatavotajiem; (b) priek§metiem, kas senaki
par 100 gadiem neatkarigi no to izcelsmes vietas; (c) transporta lidzekliem, kas senaki par 75
gadiem.
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izsniegtas tikai pavisam IpaSos gadijumos. Tapéc atlausos teikt, ka parmériga
prasibu un neértibu ievie$ana sekmés ne tik daudz uzskaiti vai parskatu, cik
vienkar$i noteikumu neievéro$anu. Jebkura gadijuma butu jéga ieviest finan$u
slieksni, no kura izvesanas atlauja butu nepiecie$ama. 200 eiro vai 500 eiro — tas
varétu bat apspriezams jautajums.

Makslai nav nekadu ierobezojumu, lai izvestu pédéjo 50 gadu laika raditu
darbu. Tomeér var bat t3, ka kultaras priek$meti no $is kategorijas, pieméram,
Borisa Bérzina, Maijas Tabakas vai Livijas Endzelinas darbi ir kas nozimigaks neka
20. gadsimta sakuma pelnutrauks, kam nepiecie$ama atlauja. 20. gadsimta 80.
gadu beigas un 90. gados veselas gleznu kolekcijas tika izvestas uz ASV, Franciju,
Vaciju u.c. Kaut kada méra tas ir zaudéjums Latvijai. Tomér $obrid daudzi latviesu
makslinieki ir parstavéti nozimigaja Ratdzersas Universitates (Rutgers University)
kolekeija, ir izdoti katalogi. Makslinieki toreiz pat sapnot nevaréja, ka tos redzés
starptautiska publika. Toties tagad $o darbu Latvija vairs nav. Muizigais jautajums
par to, kas ir labi un kas ir slikti... Tagad ir uzdevums sameklét un atgadat
noklidusus un Latvijai nozimigus darbus. Savulaik, 20. gadsimta 30. gados, ari
Johana Valtera darbi tika izvesti, bet nu sekmigi atgriezti Latvija. Sad un tad kaut
kas no latvieSu makslas klasikas tiek atrasts. Tapat saméra bieZi piedavajuma ir to
latviesu makslinieku darbi, kas emigréjusi péc Otra pasaules kara.

Kulttras priekSmetu aprite ir vajadziga un nenovér$ama. Pat veidojas
pretruna starp tieksmi saglabat nacionalo kultaras mantojumu Latvija un iekarot
starptautisko tirgu, popularizéjot Latviju arzemeés. Tas, ko tagad var izvest,
ar laiku klas par kultiras mantojumu, un varbat tads jau ir. Batisks $kérslis ir
ierobeZotas iespéjas ievest kultras priek$metus, tai skaitda — kadreiz aizvestas
kultaras vértibas. Makslas darbu aplik$ana ar 21 % nodokli ievedot, Latvijas tirgu
aizsarga parspiléti. Tapat Latvijas kolekcionari varbtit vélas iegadaties arl kadu
interesantu darbu no arvalstim. No ta iegatu visi. Turklat citur Eiropa likme ir
tikai 5 %, 7 % vai 12 % no veértibas.

Ja runajam par kultiiras vértibu saglabasanu, protams, optimalais un drosakais
veids ir kada valsts muzeja kratuve. Varbut veicinat likumdog$anas praksi, kada ta
ir citas valstis — ar attiecigu nodoklu atvieglojumu ievie$anu, lai Latvijai nozimigs
makslas darbs no privatkolekcijas varétu tikt atdots muzejam?

Mani ierosinajumi ir $adi:

- Apsvert pircéju anketésanas nepiecie$amibu un iespéjamu atcel$anu;

- Izvesanas atlauju izsnieg$anas gadijuma paaugstinat finansu vértibas
slieksni vismaz lidz 200 eiro;

- Kopigi risinat kultaras priek§meta autentiskuma dokumenta izsnieg$anas
problému;

- Policiju izglitot un vairak iesaistit makslas darbu viltosanas apkaro$ana;

- Veicinat makslas un antikvaro priek§metu tirgotaju profesionalas organi-
zacijas veido$anu;

- Batiski samazinat PVN importéjamiem makslas un antikvariem prieks-
metiem;
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- Rosinat likumdog$anas pienemsanu saistiba ar nodoklu atvieglojumiem,
kas veicinatu Latvijai nozimigu makslas priek$metu nodosanu valstij, ta
nodrosinot tiem vietu muzejos.




THE HISTORICAL ASPECTS AND
CONTEMPORARY CHALLENGES OF
THE LATVIAN ART AND ANTIQUITIES
MARKET

Ivonna Veiherte

I have been in the art market since the early 1990s, but currently I am no
longer an active participant. First, I must emphasize that there are important
differences between the art and antiquities markets in Latvia and elsewhere.
Here we do not have either so many world historical objects for offer or buyers
who could afford them. The Latvian market is local and, compared to the rest
of the world, provincial. No international-level deals take place here. Latvia is
definitely not the place where to look for money launderers associated with the
art market or even supporters of terrorists. In the world of art and antiquities
market Latvia cannot be an equal player.

The distinctive characteristics of the Latvian market are as follows:

- The art market is weak, which is caused by both, a very low purchasing
power of the public and its orientation toward a mediocre and decorative
supply, and also by the lack of supply that would be of interest to interna-
tional buyers. Thus, this territory is of no interest to money launderers in
terms of investing criminally obtained finances in art.

- It is impossible to prove the origin of most art objects.

- The insignificance of Latvian freeports and duty-free zone in the area of
art and antiquities.

Thus, the situation in Latvia is historically, economically, culturally, and
mentally different from that in Western Europe or America. The differences in
traditions and ways of thinking can also not be ignored. Here they are often still
influenced by the Soviet period. Since Latvia joined the European Union, it is
subject to the same regulations, and its art and antiquities market is subject to the
same suspicions as all developed nations. I must emphasize again, however, that
the situation is very different here, both in terms of the value of antique objects
and because in Soviet era cultural valuables were both physically destroyed or
purposefully devalued.

In Latvia, we do not hear of terrorists or their supporters, and the art market
is not even close to being so substantial as to make money launderers consider
important investments. Thus, the interest of “suspicious” people in the Latvian art
antiquities market is nonexistent. Likewise, obtaining Latvian art and antiques
and money laundering with their help is of no interest to cyber criminals. The
art and antiquities market demands a more traditionally thinking “launderer”,
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particularly in Latvia, which has nothing that would have great value in the world
art market. If we think about the correspondence of Western contemporary art
to its current prices in many millions and it being an investment opportunity for
financing suspicious provenance. In Latvia nothing costs that much.

The purchasing power of the Latvian public is much lower. Those who have

money spend it not on art objects but invest it in cars, real estate, prestigious
labels, travel (until a year ago!) or expensive accessories. Art and culture are not
a popular subject in school and people for whom a valuable art object would be a
priority compared to all else that is on offer. I mean that even if such people may
not be involved in an entirely above-board business, it would not occur to them
that art and antiquities could be a means of laundering money. Legal business
involving art object could begin only in the early 1990s. Customers in the 1990s
were mostly people with spare cash. About 20-30 years ago they were the last who
could “launder” anything in Latvia, even theoretically.
Of course, even now there is a chance that a rich person from Latvia might have
bought, say, an Impressionist painting and is keeping it on their yacht or their Céte
d’Azur villa, but it certainly has nothing to do with the local dealers. If anyone in
Latvia wanted to invest their spare or illegally obtained millions, the investment
object would certainly not be art because no art work here costs millions.

A few years ago, an Arab collector was looking for a work by Ilmars Blumbergs
in Latvian galleries but when he found out the price, he was surprised that it
was so inexpensive. He had thought that a piece by such a famous Latvian artist
should cost at least a million. I could not sell it to him for a million, because no
art work here would fetch that price. By this anecdote I simply want to emphasize
that, for the time being, Latvia is definitely not a place for either international art
investments or any “laundering”

Latvian history has not spared cultural heritage. During the war, cultural
objects were dug into the ground, taken out of the country, or exchanged for
food. During the Soviet period, they were purposefully - or out of ignorance -
destroyed, scattered, and not appreciated, many were lost forever. Works of art
have sometimes ended up with someone by accident, they have often changed
hands. This happened particularly soon after the Soviet occupation in 1940
when many were thrown out of their homes, which were taken over by Soviet
military or other newcomers. The situation was similar after the war ended.
Wars, persecution, and deportations meant that the objects left in apartments
were considered “ownerless”, sometimes they were given to a museum, but often
became the property of janitors or the new tenants. The Soviet period lasted for 50
years, and it is difficult to fathom what it did to people, their minds and culture.
In Latvia, just like in Russia, it was not uncommon to put a gym, a plastics factory
or granary in palaces, mansions, and churches.

Albeit history may have been complicated in Western countries and they
too have experienced ravages of war cultural treasures and historical traditions
have been preserved. There can be no comparison between Latvia and any part
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of Europe unaffected by the Soviet system. It is then understandable that the
provenance of a work of art in Latvia can be determined with certainty only
very rarely. Moreover, a normal collecting tradition has not developed in Latvia,
so that the provenance of objects could be traced. Instead, there have been
apartment robberies (there is even a book, The “Legitimate” Robbing of Riga’s
Apartments, 1944-1949 by Janis Kalnac¢s, Neputns, 2017, p. 462) and arrests for
“black marketeering” as the Soviet law defined collecting and trading in art works
that elsewhere was called trade in antiquities. The legal art market had to be re-
developed from scratch, starting from the 1990s.

Given the course of history and the fact that Latvia is a rather young country
culturally speaking, cultural artifacts are very rare here. In that sense, again, it
cannot be considered a target of money laundering. Most of the objects that
were left in Latvia have already shown up, have been catalogued, and very few of
them have remained with their original owners or their heirs. Currently, Latvia
is a peaceful country, no terrorists live here, and I would be surprised to learn
that there is any financing of terrorism going on here. At least they do not show
up in the Latvian antiques shops. The antiques dealers are subsisting with some
stability, but their supply is mostly objects that cost up to 500 euro, mostly various
trinkets. In these shops, people usually buy everyday objects or postcards, or ask
for something that could serve as a present in the value of about 50 euro.

The current peculiarity of antiques trading in Latvia is that the shops are
a mélange of things: junk, fine china, and worthless works by dilettantes are
sold side by side with famous classics. No antiques shop in Latvia is elitist:
even one that looks that way from a distance and is located in the very center,
often the shiny frames are more valuable than the thing they frame. That
again means that it is impossible to buy something unknowingly and thereby
“launder” illegally obtained finances. One has to be a great expert to be able
to orient oneself in all this chaotic mediocre supply. In Latvia trading usually
takes place at the “like” - “don’t like” level for modest sums, so there is little
chance of finding an object suitable for money laundering compared to other
countries where objects on supply often cost hundreds of thousands or even
millions. Latvia differs from other European or Asian countries in that no
important archaeological material and artifacts of ancient civilizations have
been found here. There is nothing all that unique and coveted by international
collectors. There are objects of local significance and interesting in the Latvian
context that sometimes have ended up in private hands.

Latvia has also not become a transit country in the area of art trade as it
was hoped by some. Some years ago, a financial institution built a warehouse,
complying with the highest world standards, for the storage of artwork. This was
done to facilitate the storage of foreign collections and to function similar to a
freeport. Yet the bank, whose orientation is toward servicing foreigners, has yet
to receive clients and results for this sector of its activities.
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With regard to subjecting buyers of art and antiquities to inspections, I would
like to state that in Latvia it could be unnecessary, because all money transfers
take place through banks and they have already closed - with or without any
good reason - all “suspicious” accounts. I think that there would be no reason
to inspect and suspect buyers in Latvia. Our country cannot aspire to be an
equal to other European Union members as far as the illegal circulation of art
objects is concerned. We only see it in movies here! I would suggest that even the
owners of galleries and antique shops in the West should not be criminalized — as
suggested, within the framework of the conference, by professor Manlio Frigo.
All those involved in art trading in Latvia are open to collaborating with the
competent authorities. All the relevant regulations are already in place and art
and antiquities dealers are ready to fill out the required documents. Yet, the main
requirement — the so-called getting to know one’s customers, i.e., interrogating
them as to where they get their money is most inconvenient. Moreover, because
of the transparency of all bank transactions and limiting cash transactions any
legalization of criminally obtained money with the help of art objects seems
completely impossible.

As I pointed out, in the Latvia of the 1990s most transactions were conducted
in cash, and perhaps at that time this topic might have been somewhat relevant.
Now that the flow of money can be checked with the help of the banks, it lacks any
practical sense, and there is no point in requiring that the dealers of art objects
fulfil any additional functions, which would also involve additional resources. As
a result of introducing such requirements, the dealers in art works and antiquities
are drawn as legal subjects into an area alien to them and forced to fulfil functions
in the purview of state institutions. A gallerist or dealer in art objects thus would
be required to take on the work of other institutions and services. As opposed
to banks, which are already involved in such oversight, art galleries do not work
with money but with art. The requirement of a logbook with the names of buyers
and the amounts of transactions is logical. The introduction of such logbooks
would also benefit the dealers and such information would be useful for data
gathering purposes. On the other hand, to ascertain where an individual or a legal
person has obtained the means to purchase a work of art should not be the task of
galleries or auction houses. A gallery is not an intelligence service but a cultural
institution with a completely different specialization. If there are questions, then
any institution of financial oversight or the police can find the answers with the
help of a logbook much faster and easier.

It should be noted that there is a crucial difference between “legalization
of criminally obtained finances” and “suspicious transactions”. As stated by the
former Chairman of the Latvian Constitutional Court, the so-called suspicious
transactions are not criminal until proven to be that instead of each owner of
funds having to make excuses about the provenance of their money. Otherwise,
when requiring such justification, he said, “we are moving in the direction of



totalitarianism” (Diena, December 16, 2019, pp.4-5). Such requirements seem to
hark back to the informing we experienced in the Soviet era. Given this historical
experience, the public (at least in the post-Soviet sphere) is obviously sensitive to
any reminders of it for ethical and moral reasons.
And if T were a buyer, I would be offended and would desist from keeping up
my art collecting hobby and this form of investment. People tend to associate a
gallery with a place of enjoyment and talking about art and feeling good instead
of receiving an interrogating questionnaire along with their cup of coffee. The
small clientele we have here in Latvia should not be placed under suspicion
and interrogated in this impolite manner. It is an important and sensitive issue.
From the psychological viewpoint as well such absolute control and mistrust
only create an opposite effect and motivates people to get around it. It is not
wise to make a law-abiding dealer to face awkward situations and cause them
to feel reluctance to cooperate with government institutions by introducing
requirements unsuitable - and thus unreasonable - for a particular region.
If banks lose clients by blocking their accounts with or without cause, then
dealers in art objects cannot afford anything like that. Given all of the above, it
would also be completely unjustified.

That said, several other issues have to be resolved that cause real problems
for the Latvian art and antiquities market. Such solutions would also help in the
preservation of cultural monuments. These issues are as follows:

- Lack of an organization that would unite art market participants.

- The problem of establishing the actual authenticity of an art work.

- Difficulty in determining the status of a cultural object.

- The lack of tax legislation that would encourage people to donate art and
cultural objects to museums.

- Processing permits for taking cultural objects with a certain value out of
the country.

- The VAT of 21% applied to imported art objects.

There is a need for an organization of art and antiquities dealers. It would not
only help them to organize but also act as a guarantee of their professionalism,
honesty, and trustworthiness. There are, however, differences between the
gallerists and traders in antiques. Gallerists, i.e., those who not only sell but also
hold exhibits, have professional education and they work exclusively with painting
and sculpture instead of antiquities as such: they do not accept for commission
and do not purchase things like jewelry, furniture, and china figurines which are
currently much in demand. Therefore, it is necessary to keep these two areas
separate.

It should be noted that sometimes the designation “art and antiquities dealer”
is used not only by a whole range of store and gallery owners but also those who
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do not intend to legalize their business and do not cooperate with government
institutions at all. There are active people who call themselves “collectors” but are
actually hunters for paintings and cultural objects, advertise, frequent antique
shops, and are busy trying to figure out where and to whom they could sell things
for a higher price. They are profiteers who pretend to be collectors and take for
a ride people who happen to be in the possession of some object or painting,
buying them for a ridiculously low price and then offering them to an antique
shop for a maximum amount of money. Thus, there is a great difference between
art galleries that exhibit works of currently active artists and antiques shops,
which have to deal with such a network of repurchasers.

An organization uniting art and antiquities dealers would bring a greater amount
of clarity and responsibility to this system and it would also encourage the owners
of art objects to turn to a trustworthy seller.

Currently, all activities in this sector in Latvia are based on the varied amount
of knowledge, conscience, and reputation the dealers possess. Strange as it may
seem, in this area where trustworthiness is one of the main prerequisites, ethics
merit a separate discussion. Every seller that respects themselves and their
customers, including an antiques shop owner, will reject either a stolen object
or one of dubious authenticity. Since it is the illegal antiques market, where the
so-called black-sack-holders are active, where dishonest transactions sometimes
take place, by belonging to a professional organization, a dealer would be forced
to assume greater responsibility because the risk of being banished for violations
of ethics (as happens in other professional associations) would certainly motivate
them to not lose their vigilance and decency. The owner of the object for sale
would likewise have a clearer choice of partners — both, sellers and buyers.
Such an organization uniting art middlemen would act as a suitable negotiation
partner to official institutions. I would like to warn against simplistic views of art
and antiquities dealers as simple middlemen who receive a commission and sell.
Among the documents required from the owner, such as a proof or provenance,
an authenticity certificate, and the document of previous removal, are specified
in the instructions of The National Heritage Board of Latvia on the procedures
for buying cultural objects. Usually, the dealers themselves have to collect all the
necessary documents, for they not only have to find a customer but also - and it
is an even more involved task — obtain the attribution document and certificate
and, if necessary, the permits to take the object in question out of the country.
Often the seller wants to sell their object right away and sometimes the dealer has
no other choice than to purchase the object and temporarily postpone getting the
necessary documents. In cases where works by prominent classics are involved,
this process is rather complicated. As I mentioned above, it is very rare that
provenance can be checked, usually there is just a story. The collections of objects
and paintings have circulated amongst various owners, and the dealers have
sometimes even purposefully concealed the origin so that another dealer in tiny



Latvia would not find out about it and get to the piece first. Thus, it is impossible
to trace the original provenance.

Theoretically, the Information Center of the Ministry of Interior offers an
e-service for determining the status of a cultural object. The dealer supposedly
could check the object offered for sale. Yet, at this writing, the photograph site
does not function. An icon or a painting is designated as “sought/lost, the date
it was lost has been indicated, and a few more pieces of information about it
are given. This is not enough to do an exhaustive examination of the object in
question.

Some years ago, Guntis Belévics, who collected art not only knowledgeably
but on a grand scale, exhibited his collection at the National Museum of Art. As
he put it, he was motivated to display his collection for public view by shedding
light on works that have circulated from owner to owner and authenticity of a
concrete work would be confirmed: no one doubts the authenticity of works
exhibited at the National Museum. Any buyer should also pay attention to whom
they are buying from and ask themselves if the price is not suspiciously low. And
they should show their collection, so that any misunderstandings would come to
light as soon as possible.

On occasion an illegal provenance of artwork valuable in Latvia comes to light
and then the problem is solved to everybody’s satisfaction. For instance, some
years ago a painting by Jualijs Feders that had been deposited with the National
Museum during the Second World War and lost turned up in the market from
Sweden. The owner, who had inherited the painting, willingly returned it to the
Museum. In Latvia, archaeological material is also sometimes illegally obtained,
but I have never seen it sold in antiques shops. Fighting such violations and
preventing the selling of objects on some shady Facebook or eBay are within the
competence of the police.

A great problem and a headache for any art object dealer has always been
recognizing forgeries. Since museums do not provide expert opinions on the
authenticity of art objects, investigation and arbitration in such matters are up
to some art historians and researchers who work on the oeuvre of a particular
author because they have a certain reputation in this area. With their experience
and professional knowledge, they determine the authenticity of art objects, mostly
paintings, if necessary, turning for advice to other specialists, including chemists.

Findings on the authenticity of art works are currently in great demand.
Chaos in painting sales will set in if this moderately occupied niche of private
art experts vanishes for some objective reasons. Perhaps it would make sense to
organize such a service, including advice and conclusions by competent experts,
in a centralized way, in compliance with the law, and by providing the relevant
materials and technology to an art institution?

I also have some suggestions for the Latvian police. It should be possible to
turn to the police not only in the matter of stolen works but also forgeries being
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offered for sale. The police should help involve and educate their officers in art-
and antique-related matters. Several years ago, for instance, there was a guy in
Riga who made his rounds from institution to institution telling a story about
having inherited works by the legendary author of pastels Voldemars Irbe. One
time I managed to catch him red-handed and I called the police. Even though he
had all evidence on him, the police let him go because the guy’s only violation
supposedly was “trading in an unauthorized place”. So, there is no clarity or
consistency in this area.

As refers to obtaining export permits, compared to about ten years ago when
it was possible to take care of all necessary formalities relatively quickly, at the
moment it may take even up to a week. Observing the export procedure of an
important cultural object is logical, and the preparations for such a sale take time.
Yet there are cases when a tourist who may have come to Riga for just one day,
wants to buy a souvenir, for example, a cup from the 1930s. The UNESCO
convention of 1970 states that such objects, even if they are painted by hand, can
be taken abroad without any special permits’. Yet Latvian regulations require that
a permit be obtained®. Often, obtaining the permit in such cases costs more than
the object itself.

There are cases where a person takes a liking to a particular painting, which,
if it costs under 500 euro will certainly not be any great cultural treasure but
a simple decoration, a souvenir. Theoretically there is the small possibility that
during the process of obtaining the permit an important object of cultural heritage
is discovered which has ended up in the shop undervalued. However, usually, the
buyers leaving Latvia will simply put the smaller objects in their luggage or end
up not purchasing them even though there would have been no reason not to
give the permit to take them out of the country. The permits are denied only in
very special cases. So, I would venture to state that the introduction of too many

1 Editor’s note. For the purposes of Convention on the Means of Prohibiting and Preventing
the Illicit Import, Export and Transfer of Ownership of Cultural Property 1970 (hereinafter
the Convention) the term ‘cultural property’ means property which, on religious or secular
grounds, is specifically designated by each State as being of importance for archaeology, pre-
history, history, literature, art or science. Article 6 of the Convention provides that the States
Parties to this Convention undertake: (a) to introduce an appropriate certificate in which the
exporting State would specify that the export of the cultural property in question is authorized.
The certificate should accompany all items of cultural property exported in accordance with
the regulations; (b) to prohibit the exportation of cultural property from their territory unless
accompanied by the above-mentioned export certificate;

2 Republic of Latvia Cabinet Regulation No. 846 Adopted 20 December 2016 Regulations Re-
garding Exportation of Cultural Monuments, Including State-owned Antiquities, Art and An-
tique Articles from Latvia and Importation Thereof into Latvia (hereinafter the Regulations).
Article 5 of the Regulations provides that the permit is required for the exportation of cultural
monuments and the cultural objects which comply with the categories of the cultural objects
referred to in Annex 1 to this Regulation. The permit for export from Latvia is required: (a) for
objects older than 50 years that are related to the history of Latvian culture - they are created
by persons and factories fixed in the index of Latvian art and culture and do not belong to their
authors and producers; (b) for items older than 100 years, regardless of their origin; (c) vehicles
older than 75 years.
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requirements and inconveniences will stimulate not so much an overview or
accounting for art objects as simply ignoring the regulations. In any case, it would
make sense to introduce a threshold of value, below which the export permit
would not be required - 200 or 500 euro, that could still be debated.

There are no obstacles to export a work of art that has been created in the last
50 years. Yet it might be that some works, for instance, ones created by Boriss
Bérzins, Maija Tabaka, or Livija Endzelina, are more important than an ashtray
from the beginning of the 20% century for which a permit is required. In the
late 1980s and in 1990s, whole collections of paintings were taken to the United
States, Germany, and elsewhere. In a way, it is a loss to Latvia. On the other
hand, many Latvian artists are represented in the important Rutgers University
collection and catalogued; at the time, these artists could not even dream of their
works being seen by an international audience. Yet these works are no longer in
Latvia. The eternal question what is good and what is bad. Now it is important to
find and return works important to Latvia. In the 1930s, Johann Walter’s works
were also taken out but now have been successfully returned to Latvia. Now and
again some classical work is found and returned. Relatively often, the works of
those Latvian artists who emigrated at the end of the Second World War are also
in the offering.

Circulation of cultural objects is necessary and unavoidable. However, a kind
of contradiction arises between the need to preserve the cultural heritage in Latvia
and the urge to enter the international market and popularize Latvia abroad. For
what can be taken out now, will later become cultural heritage anyway; or perhaps
it is that already. There is another problem I would like to discuss. An important
obstacle is the limited opportunity to bring in cultural objects, including the
cultural treasures that at one point ended up abroad. Slapping a 21% customs
duty on such works means protecting the Latvian market excessively. Latvian
collectors may also want to obtain an interesting work from abroad - it would be
to everyone’s benefit. Moreover, elsewhere in Europe the customs duty is set at
5%, 7% or 12% of the value.

If we talk about the preservation of cultural treasures, the optimal and safest
way is to put them on deposit with a state museum. Perhaps we should encourage
the adoption of a law that exists in other countries: giving tax breaks to people
who would turn over a work important to Latvia from their private collection to
a museum.

To sum up, my suggestions are as follows:
- Consider the possibility of abolishing the questionnaires for buyers.
- As far as export permits, raise the financial value threshold to at least 200
euro.
- Find a common solution for the problem of obtaining an authenticity-
document for a cultural object.
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- Educate the police and involve them in fighting the forging of art works.

- Promote the development of a professional organization of art and antiq-
uities dealers.

- Substantially lower the VAT for imported art and antiquities.

- Encourage adoption of legislation regarding tax incentives that would fa-
cilitate the transfer of significant art objects to the State of Latvia, thereby
providing them a place in museums.




EIROPAS SAVIENIBAS VALSTU LABAKA
PRAKSE, REGULEJOT MAKSLAS UN
ANTIKVARO PRIEKSMETU TIRGU,
PAMATOJOTIES UZ ES DIREKTIVAS
2018/843 GROZIJUMU IEVIESANU

Mara Maija Veébere
Agnese Cernaja

IEVADS
Pétijuma fons, mérki un jautajumi

2019.gada 29. junija Latvija stajas spéka Noziedzigi iegtitu lidzeklu legalizacijas
un terorisma un proliferacijas finansésanas novérsanas likuma grozijums, kas
noteica, ka no ta briza personas, kas darbojas makslas un antikvaro priek§metu
aprité, ir kluvusas par $1 likuma subjektiem, savukart Nacionala kultiras
mantojuma parvalde — par $o personu uzraudzibas un kontroles instittciju. So
grozijumu pamata bija Eiropas Parlamenta un Padomes Direktiva (ES) 2018/843
(turpmak - Direktiva), ar ko tika grozita Direktiva (ES) 2015/849, kas tika
izstradata, lai nepielautu finansu sistémas izmanto$anu nelikumigi iegiitu lidzek]u
legalizésanai vai teroristu finanséSanai. Sie grozijumi noteica, ka Direktiva (ES)
2015/849 minétie noteikumi ir jaievéro arl personam, kas darbojas vai rikojas ka
starpnieki makslas darbu tirdznieciba.

Latvija, tapat ka citas Eiropas valstis, ir izveidota nacionala kulttras
mantojuma aizsardzibas institicija - Nacionala kultaras mantojuma parvalde
(turpmak - NKMP), kas ir kultiiras ministra padotiba esos$a tie$as parvaldes
iestade un isteno valsts politiku un kontroli kultaras piemineklu aizsardziba,
veic kultGras mantojuma apzinasanu, izpéti un pieminek]u uzskaiti. Kulttras
piemineklu aizsardzibas nozares virsmérkis ir saglabat kultaras mantojumu ka
cilvéka dzives kvalitates nozimigu faktoru - apzinat, aizsargat un ieklaut masdienu
dzives aprité materialo kultiiras mantojumu, veicinat sabiedriba kultirvésturisku
vértibu izpratni.

Tomeér arvien lielaks drauds kultiras mantojuma joma klust kultaras
priekSmetu nelikumiga aprite. Tas novérsana ir nozimigs uzdevums ne tikai
valsts meéroga, bet ir ari izaicinajums Eiropas Savienibas (turpmak ES) un
globala limeni. Lai nepielautu finansu sistémas izmanto$anu nelikumigi iegtitu
lidzeklu legalizésanai vai teroristu finansésanai, ES normativajos aktos tika veikti
grozijumi un 2018. gada pienemta Piekta direktiva par nelikumigi iegtitu lidzek]u
legalizédanas novér$anu.! Sie grozijumi noteica, ka Direktiva (ES) 2015/849
minétie noteikumi ir jaievéro ari personam, kas darbojas vai rikojas ka starpnieki
makslas darbu tirdznieciba. Ievie$ot Sos grozijumus Latvijas tiesibu aktos,
1 EIROPAS PARLAMENTA UN PADOMES DIREKTIVA (ES) 2018/843 (2018. gada 30. maijs),

ar ko groza Direktivu (ES) 2015/849 par to, lai nepielautu finansu sistémas izmantosanu ne-

likumigi iegtu lidzeklu legalizé$anai vai teroristu finansé$anai, un ar ko groza Direktivas
2009/138/EK un 2013/36/ES
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tika veikti grozijumi Noziedzigi iegttu lidzeklu legalizacijas un terorisma un
proliferacijas finanséSanas novérsanas (turpmak NILLTPEN)? likuma. Lidz ar to
NKMP Klast par kulttiras priek§metu aprites uzraudzibas un kontroles institiiciju
Latvijas Republika.

NKMP, uzsakot uzraudzibas procesu, kas Latvija bija jasak gandriz no nulles,
tika izveidota Kultaras priek$metu aprites dala, piesaistot jaunu profesionalu
vienibu, uzsakta sadarbiba ar tiesibsargajo$am institticijam, plasakas sabiedribas
izpratnes veido$ana, ka arl veidots dialogs ar makslas un antikvaro priek§metu
tirgus dalibniekiem. Sekméjot informétibu un veidojot izpratni makslas un
antikvaro priek$metu tirgus dalibnieku vida, tika mekléti labakie risinajumi
makslas tirgus regulacijas sistémas ievieSanai Latvija. Lai gan NKMP darbinieku
pules vainagojas ar rezultatiem, tomér vél bija izaugsmes iespéjas un potencials
uzlabot darbibu, ipasi tapéc, lai nodro$inatu sistému, kuras ietvaros uzraudzibas
process tiktu veikts efektivi ari ilgtermina. No vélmes izveidot stabilu makslas
tirgus uzraudzibas un reguléSanas mehanismu dzima doma par informacijas
iegtisanu no citam Eiropas valstim par vinu veiktajam darbibam un §is informacijas
apkoposanu pétijuma par labako praksi, lai uzraudzitu un regulétu valsts
makslas tirgu. Pétijuma meérkis ir rast labakos ilgtermina risindjumus makslas
un antikvaro priek$metu tirgus uzraudziba, ieviesot Direktivu (ES) 2018/843 un
(ES) 2015/849 prasibas par nelegali iegtu lidzeklu legalizacijas un terorisma un
proliferacijas finansé$anas novérsanu makslas un antikvaro priek$metu tirga un
§1 tirgus dalibnieku darbibas.

Pamatojoties uz $o izvirzito meérki, pétijuma gaita tika izvirziti $adi pétijuma
jautajumi:

- Ka valstis ir veikusas direktivas ievieSanu likumdog$ana un valsts parval-
des sistéma;

- Kadu likumu ietvaros Direktiva ir ieviesta;

- Kura iestade valsti uzrauga makslas un antikvaro priek$metu dilerus.

- Kadi kontroles pasakumi ir tikusi ieviesti, lai nodro$inatu efektivako
makslas tirgus uzraudzibu:

- Kadas pamatdarbibas veic uzraudzibas institiicija/-s;

- Kadi sodi tiek pieméroti direktiva uzstadito noteikumu parkapéjiem.

- Ka ir raksturojams valsts makslas tirgus - cik aktivs, plasi parstavéts,
atvérts parmainam.

Pétijuma ierobeZojumi

Lai gan tika atklati un izpétiti vairaki interesanti Eiropas makslas tirgus aspekti
un efektivi risindgjumi makslas tirgus regulacijai, pamatojoties uz Direktivas
uzstaditajiem principiem, diemzél pétijuma procesa bija vairaki ierobezojosi
skersli.

Pétijumam tika ievakts nepietieckams daudzums datu no Eiropas valstim,
lai veiktu galéjus un konkrétus secinajumus. Anketas, kas tika izsutitas, ne
2 2019. gada 28. janija Latvija stajas speka Noziedzigi iegiitu lidzeklu legalizacijas un terorisma

un proliferacijas finansé$anas novérsanas (turpmak NILLTPFN) likuma grozijums, kas notei-
ca, ka no ta briza personas, kas darbojas makslas un antikvaro priek$metu aprité, ir kluvusas

par $1 likuma subjektiem, savukart Nacionala kultaras mantojuma parvalde — par $o personu
uzraudzitajiestadi.
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vienmér nonaca pie institicijam, kuras spéja atbildét uz pétijuma veido$anai
nepiecie$amajiem jautajumiem un/vai nespéja noradit, pie kuras valsts institacijas
ir nepiecie$ams vérsties. Datu iegii$anu sarezgi Eiropas valstu vai vismaz ES valstu
kultaras iestazu platformas neesamiba. Tas liedz efektivu informacijas apmainu
starp ES valstu kultaras un/vai atbildigajam iestadém. Datu ieg@iSanas probléma
minéta ari viena no pétijjuma izmantotajiem avotiem - Eiropas Komisijas
dokumenta “Nelikumiga kultras precu tirdznieciba Eiropa” (Illicit trade in
cultural goods in Europe), kas tika publicéts 2019. gada.

Petijuma struktara

Pétijums strukturéts tris nodalas. Pirmaja nodala apskatiti Eiropas valstu
makslas tirgi, to atskiribas un iespéjama grupésana. Balstoties uz sanemtajam
anketam, 1970. gada UNESCO Konvencijas par kultiiras priek§metu nelikumigas
ieveSanas, izveSanas un ipaSumtiesibu mainas aizliegsanu un novérsanu (turpmak
1970. gada UNESCO Konvencija), dalibvalstu 2019. gada atskaitém un publiski
pieejamas informacijas, apskatita makslas tirgu aktivitate un specifiskas iezimes,
kas lautu tos grupét ar meérki veidot sistematisku skatijumu uz risinajumu
meklé$anu. Tapat pétijuma tika skatitas noteikto tirgus veidu grupu galvenas
problémas, kas izriet no to specifiskajam iezimém.

Otra pétjjuma nodala vérsta uz Eiropas valstu likumdo$anas un valsts
parvaldes iestazu, kas atbildigas par makslas tirgus uzraudzibu, izpéti un analizi.
Dati tika apkopoti, koncentréjoties uz likumu un noteikumu veidiem, kas saistosi
makslas tirgu uzraudziba un makslas priek§metu aprites regulésana, ka ari uz to,
kuras iestades atbild par makslas tirgus uzraudzibu katra Eiropas valsti. Iestades
tika grupétas, lai novértétu likumdo$anas un iestazu darbibas efektivitati makslas
tirgus uzraudziba.

Tre$aja pétijuma nodala apskatitas valstu izmantotas kontroles sistémas un
pasakumi, lai uzraudzitu un regulétu makslas tirgu. Saja nodala tiek analizéts, ka
starp valstu atbildigajam iestadém ir sadaliti normativajos aktos noteiktie darbibas
pasakumi un pienakumi, kadi kontroles pasakumi tiek veikti, lai nodrosinatu
visefektivako makslas tirgus uzraudzibu gan oficialajiem un registrétajiem
makslas dileriem, gan makslas priek§metu tirdzniecibai interneta vietnés, un
visbeidzot - kadi sodi tiek pieméroti noteikto likuma noteikumu parkapéjiem.

Pétjjums tiek noslégts ar informacijas apkopojumu un secinajumiem par
iespéjamajam labakajam makslas tirgus uzraudzibas metodém, balstoties uz
pasreizéjiem piemériem no valstim, kur $ie mehanismi ir ieviesti.

1. EIROPAS SAVIENIBAS VALSTU MAKSLAS TIRGUS SPECIFISKAS
IEZIMES

ES valstis ir vienotas, bet katras valsts lokalas iezimes un atskiribas nav
noliedzamas. Likumdo$ana un kontroles pasakumi, kas derés vienai valstij,
nederés citai. Veicot pétjjumu par makslas tirgus aprites kontroles pasakumiem,
ir svarigi uzsvert §1 tirgus atskiribas. Batiski ir pielagot sistému valsts vajadzibam
un iespéjam, nevis méginat atrast un izveidot vienu sistému, kas derétu visiem,
jo tas neveidotu veiksmigu uzraudzibas un aizsardzibas mehanismu. Ir vairaki
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veidi un kategorijas, kuras ir iespéjams dalit valstis attieciba uz to makslas tirgus
specifiskajam iezimém. Parasti kulttiras mantojuma aizsardzibas joma valstis tiek
dalitas izcelsmes, tranzita un galameérka valstis. Ir valstis, kuras ietilpst tikai viena
no $im kategorijam, bet ir ari valstis, kas ietilpst vairakas.

Pieméram, Latvija nav uzskatama par galamérka valsti, jo Latvija nav liels
makslas tirgus, kas piesaista milzigas naudas plasmas, tomér Latvija ir, pirmKkart,
izcelsmes valsts, nemot véra aktivo Latvijas teritorija atrodamo senvietu
izlaupisanu un no $§im izlaupis$anam iegtto priekSmetu pardosanu uz valstim, kas
var tikt uzskatitas ka galamérka valstis, pieméram, Vacija, Lielbritanija, ASV u.c.

Otrkart, Latvija ir pieskaitama pie tranzita valstim, caur kuram priek$meti
no izcelsmes valstim nonak galamérka valstis. So statusu nodro$ina sauszemes
robezas, ko Latvija dala ar Krieviju. Par robezu notiek aktiva kultaras priek§metu
kustiba no austrumiem uz rietumiem un no rietumiem uz austrumiem. Péc
NKMP pieejamajiem datiem 2017. gada izvesanas atlaujas no Latvijas tika
visvairak pieprasitas priek§metu izvesanai uz Sveici (30), ASV (23) un Krieviju
(20), 2018. gada - Krieviju (34) un Apvienoto Karalisti (26), bet 2019. gada -
Apvienoto Karalisti (226, bet ir janem véra, ka 212 pieteikumi naca no vienas
privatpersonas) un Krieviju (23). Sie fakti izgaismo tranzitu valstu problematiku.
Tadai valstij ka Latvija batu nepiecieS$ams koncentrét uzmanibu uz kultiras
prieksmetiem, kas tiek izvesti, glabati ostas un brivostas un parvesti caur valsts
teritoriju.

Tapat ir jauzsver ES valstu makslas tirgus apjoma atskiribas. Tirgus pieprasi-
juma specifisko iezimju dé] mazakos makslas tirgos ir pieejams ierobezots maks-
las priekSmetu sortiments. Pieméram, Latvijas makslas tirgt ir pieprasijums péc
Latvijas, Krievijas vai Vacijas teritorijas raditiem makslas priek§metiem. Turpreti
Francijas vai Sveices makslas tirgdi, kas péc biitibas ir starptautisks, pieprasijums
ir péc lielakas makslas priek§metu variacijas. Sis atskiribas makslas tirgus struk-
tara un specifiskajas iezimés nosaka ari tirgus problémas un izaicinajumus. Lidz
ar to ir nepiecie$ams rast lokalai videi piemérotus risinajumus.

Lidziga situacija ka Latvija ar makslas tirgus mazo aktivitati ir novérojama ari
Horvatija un citviet postpadomju valstis. Tas skaidrojams ar sabiedribas mazo
pirktspéju un padomju laika razoto priek§metu nelielo vértibu. Sadam valstim,
tapat ka Latvijai, ir nepiecie§ams koncentréties uz sava arheologiska mantojuma
saglabasanu un tirgus kontroli, ka ari uz kultaras priek§metu tranzita - izve$anas
un ieveanas — aktivu uzraudzibu. Ipasa uzmaniba javérs uz tranzita uzraudzibu, jo
vaja uzraudziba var radit labvéligu augsni noziedzigi iegtitu lidzek]u legalizésanas
shémam.

Citadaka situacija ir Centraleiropas valstis — Vacija, Francija, Lielbritanija un
Austrija. Tajas ir ievérojami lielaks makslas tirgus, kas sastav no liela tirgus dalib-
nieku un starptautisko pircéju skaita, ka ari no augstas sabiedribas kopéjas pirkt-
spéjas. Sadu valstu makslas tirgu galvenas problémas ir nevis priek§metu izvesana
vai arheologiska materiala saglabasana, bet gan kulttiras priek§metu ieve$anas un
iek$éja makslas tirgus uzraudzibas parvaldiba. Sada tirgit uzraudzibas koncen-
tracijai ir jabut vérstai uz iekséjiem makslas tirgus parbaudes mehanismiem,
lai nodrosinatu, ka priekSmeti, kas tiek ievesti un pardoti, nav zagti, nelikumigi
arheologiski izrakti vai nav iesaistiti noziedzigi iegatu lidzeklu legalizé$anas un
pardosanas shéma.
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Ir ari valstis, ka Italija un Spanija, kuras ir izcelsmes, galamérka un tranzita
valstis vai tikai izcelsmes un galamérka valstis. Tas ir valstis ar bagatu kultiras
mantojumu un iespaidiga apjoma arheologisko materialu, kas ir loti vértigs
makslas tirgus aprité. Sis ir valstis, kuram veiksmigakais risindjums ir ieviest
specializétas kultaras priek$metu aprites un kultaras mantojuma aizsardzibas
iestades, kuras spétu apvienot darbu gan regulacija, gan aizsargasana. Gan Italija,
gan Spanija ir specializétas policijas vienibas, kas veic $os pasakumus. Nemot
véra, ka darbibu apjoms, kas $adam valstim ir javeic kultiiras priekSmetu aprites
uzraudziba, ir Joti apjomigs, tad tam ari ir jaiegulda lielaki resursi, lai cinitos
ar nelegalajam darbibam, kas saistitas ar kulttiras priekSmetiem. Lidziga veida
uzraudzibas pasakumus butu vélams ieviest ari valstis, kuras varbat nav tik
apjomigs iek$éjais likumigais makslas tirgus, bet to teritorijas ir atrodams makslas
tirgus aprité loti vértigs arheologiskais kultiiras mantojums. Sis ir valstis, kuram
vélams koncentrét spékus un valsts iestazu kapacitati uz priekSmetu izvesanu,
nelegala arheologiska makslas tirgus apkaro$anu un arheologisko pieminek]u
aizsardzibu un uzraudzibu. Sadas valstis ir, pieméram, Griekija un Kipra.

Tapat, apskatot iegtitos datus no “UNESCO Dalibvalstu un ligumvalstu 2019.
gada nacionalas atskaites par pasakumiem, kas veikti, piemérojot Konvenciju”
(UNESCO National Reports by States Parties and other Member States on
measures taken in application of the Convention of 2019),’ secinams, ka Eiropas
valstim sadarbiba ar tirgus dalibniekiem notiek salidzinosi veiksmigi. Iznémums
ir Vacija, kas norada, ka sadarbiba ar makslas tirgu ir ievérojama probléma
(considerable challenge). Lielakoties valstis norada, ka ta ir neliela probléma
(somewhat of a challenge). Valstis zinojumu aptaujas lielakoties norada, ka
tiesi ta iemesla dé], ka darbibas interneta vidé netiek regulétas, rodas lielakas
problémas. Valstis novértéja nepietickamu interneta vietnu regulaciju ka lielu
problému vai ievérojamu problému (major challenge, considerable challenge). Tas
norada, ka makslas tirgus aprite strauji pariet no klatienes darbibam uz virtualo
vidi, kas ir Ipasi saasinajies kops§ COVID-19 pandémijas sakuma, jo, lai jebkada
tirdzniecibas darbiba ekonomiski izdzivotu $aja perioda, tai japariet uz virtualo
vidi, un tas attiecas ari uz kultiiras un makslas priek$metu tirgu. Lidz ar to valstim
ir nepiecie$ams izpétit lokala makslas tirgus apriti un darbibu apjomu interneta
vidé, veicot uzraudzibas pasakumus.

2. VALSTS PARVALDE UN LIKUMDOSANA MAKSLAS TIRGUS
UZRAUDZIBAI

Péc Eiropas Parlamenta un Padomes Direktivas (ES) 2018/843 pienemsanas
Eiropa bija valstis, kuram jau bija attistitas iestradnes kultaras un makslas
priek$metu tirgus uzraudziba, tacu bija arivalstis, kuram tas bija daudz primitivaka
limeni vai nebija vispar. Tas bija atkarigs no valsts iepriek$éjas pieredzes kultaras
un makslas priek$metu aprites uzraudziba. Uzsvars likumdo$anas pilnveidei
kultiras priekSmetu aprites uzraudziba tiek likts tajas jomas, kuras ir smagak
skartas. Seit butiska bija katra valsti eso3a likumdosanas baze, kas bija saistita ar

3 https://en.unesco.org/news/2019-national-reports-states-parties-and-other-member-states-
measures-taken-application

- 168 -

valsts kultiiras mantojuma aizsardzibu, kulttras priek$metu izve$anu, ievesanu
un tranzitu, ka ari ar komercdarbibas registraciju, ipasi gadijumos ar lietotu un/
vai mazlietotu precu tirdzniecibu (pieméram, lombardi). Valstis, kuram lielakas
problémas sagadaja lokala kultiras mantojuma aizsardziba, laika gaita attistijas
stingraki un efektivaki kultaras piemineklu un kultaras mantojuma aizsardzibas
likumi, ka ari likumi, kas saistiti ar $ada mantojuma izve$anu, bet valstim, kuram
ir lielaki un uz starptautisko apriti vérsti kultiras un makslas priek$metu tirgi,
attistijas stingraki un efektivaki makslas tirgus uzraudzibas likumi.

Aptaujatas valstis NKMP anketas noradija, ka noteikumi par noziedzigi iegiitu
lidzeklu legalizacijas un terorisma un proliferacijas finansésanas novérsanu tiek
apkopoti atseviska likuma ar $adu pasu vai lidzigu nosaukumu. No aptaujatajam
valstim Horvatija direktivu ir pienémusi ar nosaukumu “Anti Money Laundering
and Terrorist Financing Act (Official Gazette No. 108/17)”, Niderlande — “Money
Laundering and Terrorist Financing (Prevention) Act (Wwft)”, bet Spanija vél
nav ieviesusi Direktivu 2018/843, lai gan ir ieviesusi tas prieksgajéju — Direktivu
2015/849 - likumdoganas akta ar nosaukumu “Act Royal Decree-Law 11/2018 of
Transposition of Directive 2015/849”. Zviedrija Direktivu 2015/849 ir ieviesusi
likumdosanas akta ar nosaukumu “2017:630 Act on Measures against Money
Laundering and Terrorist Financing”, “Gov. Regulation 2009:92 on Measures
against Money Laundering and Terrorist Financing” un “2017:631 Act on the
Registration of Beneficial Ownership”, bet §ie likumi un reguléjumi tika pielagoti
attieciba uz Direktivu 2018/843, un grozijumi stajas spéka 2020. gada 1. augusta.
Tapat no aptaujam noskaidrojam, ka Austrija COVID-19 krizes dé] kavéjas
ar direktivas ievie$anu sava likumdosana, bet makslas tirgus un taja iesaistito
personu regulacija ir noteikta jau $obrid likumdog$anas akta ar nosaukumu “Trade
Act 1994 (Gewerbeordnung 1994) Federal Law Gazette Nr. 194/1994”, kura tiks
veikti grozijumi, lai pielagotu Direktivai 2018/843.

Lidz ar to secinams, ka valstis Direktivu 2018/843 ievie$ jau eso$a Noziedzigi
iegttulidzeklu legalizacijas un terorisma un proliferacijas finansé$anas novérsanas
likuma, kas jau ieprieks tika izstradats Direktivas 2015/849 isteno$anai, veicot
tikai nepiecie$amos likuma grozijumus un papildindjumus. Latvija Noziedzigi
iegttu lidzeklu legalizacijas un terorisma finansé$anas novér$anas likums tika
pienemts 2008. gada 17. jilija, un, mainoties ES direktivam, likuma tika veikti
grozijumi. Pédéjie grozijumi, kuros arl tika ietvertas Direktivas 2018/843
izmainas, stajas spéka 2019. gada 29. janija. No §is dienas Latvija personas, kas
darbojas makslas un antikvaro priek§metu aprité, kluva par $ilikuma subjektiem.
Papildus izmainam likuma valstis nosaka, kuras valsts institiicijas atbildés par $o
jauno vai jau ieprieks ieviesto likuma prasibu ievérosanas uzraudzibu. Latvijas
gadijuma likuma prasibu izpildi personam, kas darbojas makslas un antikvaro
priekSmetu aprité, uzrauga Nacionala kultiras mantojuma parvalde. Janem
veéra, ka kultaras priek$§metu izve$anas atlauju izsnieg§ana NKMP ir galvenais
parbaudes un filtra mehanisms, kas nodrosina, lai no Latvijas Republikas netiktu
izvesti nelikumigi iegiti, zagti, noziedzigas darbibas iesaistiti kultiiras priek$meti.
Esot ciesaka saikné ar personam, kuras darbojas makslas priek§metu aprité,
bija tikai likumsakarigi, ka NKMP tika uzticéta $o personu uzraudziba plasaka
apmeéra. NKMP jaunie pienakumi ietver likuma subjektu saraksta uzturésanu,
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klatienes un neklatienes parbauzu veik§anu, interneta monitoringu, sabiedribas
un makslas tirgus dalibnieku izglitosanu.

Atgkiriga prakse vérojama aptaujatajas valstis, kur neviena valsti nebija sistéma,
kura konkrétas valsts Nacionala mantojuma parvalde, Piemineklu inspekcija vai
Kulttiras ministrija, vai kada tai paklauta iestade veica lielako dalu makslas tirgus
uzraudzibas pasakumu. Austrija personas, kuras darbojas makslas priek§metu
aprité, uzrauga vietéjas tirdzniecibas iestades (Bezirksverwaltungsbehdrde/Stidte
mit eigenem Statut). Sis iestades atrodas regionu gubernatoru un Ekonomikas
un digitalo lietu ministrijas paklautiba. Horvatija primari par NILLTPEN
jautdjumiem atbild Finan$u ministrija un Finansu izlikos$anas dienests, bet
atseviSkos uzraudzibas mehanismos iesaistas ari citas iestades, ka, pieméram,
Kult@iras ministrija. Niderlandeé par to atbild speciali izveidota NILLTPFN nodala
Nodoklu un muitas administracija (BTWwft). Lidzigi ari Spanija ir atseviska
iestade, kas atbild par NILLTPFN jomu - Noziedzigi iegtu lidzeklu legalizacijas
un naudas parkapumu novér$anas komisijas izpilddienests (SEPBLAC). Tomér
papildus tam atseviskos aspektos iesaistas ari Tieslietu ministrija un Kultras
ministrija, ka arl Spanija ir atseviska policijas vieniba, kas, tapat ka Italija,
specializéjas valsts kultiras mantojuma aizsardziba.

Atseviski vairakam valstim ir arl specializétas policijas vienibas vai policijas
nodalas, kas atbild par noziegumiem pret makslas priek§metiem un kultaras
mantojumu. Eiropa $adas valstis ir Italija, Spanija, Belgija, Bulgarija, Kipra,
Vacija, Griekija, Ungarija, Irija, Lietuva, Niderlande, Polija.* Lielakas no $adam
vienibam ir Italijas Carabinieri — specializéta policijas vieniba, kas ir paklauta
Italijas Kulttiras ministrijai. Tapat ar Spanija ir specializéta operaciju vieniba -
Guardia Civil, kas sadarbojas ar Kultiras ministriju. Sis vienibas specializéjas
kultaras mantojuma aizsardziba, ka ari tas ir atbildigas par jebkuru noziegumu
izmeklésanu, kas saistits ar kultiras vértibam, tostarp ar makslas zadzibu,
laupis$anu un kultiras pre¢u nelikumigu tirdzniecibu, kraps$anos ar makslas
darbiem un viltojumiem.

Tatad kopuma valstis izvélas sadalit daudzos Direktiva uzstaditos uzraudzibas
piendkumus vairakam valsts parvaldes iestadém, nevis uzticét vienai iestadei
lielako dalu vai ari visus pienakumus. Pret kultaras priek$metu apriti attiecas
tapat ka pret jebkuru citu pre¢u tirdzniecibu, tikai pievienojot specifiskas prasibas
attieciba uz priek§meta provenanses un izcelsmes dokumentiem. Loti veiksmigi
kultiras un makslas priek§metu aprites tirgus uzraudzibas sistéma strada valstis,
kas ir izveléjusas Direktivas prasibas ieviest nevis viena NILLTPFN likuma, bet
gan iestradat tas dazados tirdzniecibas uzraudzibas un kontroles tiesibu aktos,
kas ietver §is prasibas jau eso$a mehanisma, nevis ievieto tas sistéma, kas vél
nefunkcioné.

3. KONTROLES PASAKUMI MAKSLAS TIRGUS REGULESANAI

Papildus likumdo$anas uzstaditajiem pienakumiem un valsts parvaldes
sistému uzraudzibai, valstis tiek istenoti vairaki kontroles pasakumi, lai
nodrosinatu efektivaiko makslas tirgus uzraudzibu. Sajos pasakumos var ietilpt
gan konkrétas kontroles funkcijas, ka klatienes un neklatienes parbaudes vai

4 http://www.unesco.org/new/en/culture/themes/illicit-traffic-of-cultural-property/part-
nerships/specialized-police-forces/
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interneta vietnu uzraudzibu, gan papildu tiesibu akti, informativie un izglitojosie
pasakumi sabiedribai, tiesibsargajosam iestadém, uzraudzibas un kontroles
iestazu darbiniekiem u.c.

Kontroles pasakumos ir jaietilpst likuma subjektu noteik$anas mehanismam,
lai batu iespéjams uzturét sarakstu ar uzraugamajam juridiskajam personam.
“Antikvarie priek$meti’, tomeér, veicot likuma subjektu saraksta izveidi, parvaldes
darbinieki saskaras ar problému, ka ne visas personas, kuras darbojas makslas
priek$metu aprité, norada, ka tas darbojas $aja joma. Biezi vien $1 darbiba tiek
definéta ka “lietotu un/vai mazlietotu precu tirdznieciba’, kas rada problémas
saraksta uzturésana.

Sadu problému loti veiksmigi izskauz Zviedrijas sistéma, kur, pamatojoties uz
“Act (1999:271) on trade in second-hand goods”,” personam, kas darbojas makslas
un antikvaro priek$metu tirdznieciba, ir pienakums registrét senlietu un kulttiras
precu tirdzniecibas darbibu Valsts policija. Tirdznieciba nevar tikt uzsakta, kamér
juridiska persona nav registréta policija.

Sobrid NKMP ki vienu no variantiem uzskaitifanas un uzraudzibas
nodrosinasana apsver makslas un antikvaro priek§metu aprité darbojosos
personu registracijas vai licencéSanas iespéjas, tomér aptaujatajas valstis
lielakoties nav ieviestas $adas opcijas, vai ari, ja ir, tad nav sikaka informacija
par to, ka tas izpauzas un cik veiksmigi tas strada. Tadéjadi ir grati izvertét sada
risinajuma efektivitati. Tomeér, skatoties uz finan$u un banku uzraudzibas sektoru,
kura darbibas pamata ir licencé$ana, tas varétu bat ari loti efektivs uzraudzibas
mehanisms kultiras un makslas priek$metu aprité. Ne vienmér bridinajumi
un soda naudas ir efektivi sodiS$anas mehanismi, bet licences atnemsana un
piespiedu darbibas partrauksana par atkartotiem parkapumiem vai loti smagam
pretlikumigam darbibam ar kultiras un makslas priek§metiem gan varétu
but iedarbigs mehanisms. Sadu variantu NKMP izsutitaja aptauja ir minéjusi
Spanija, kura to personu, kas darbojas makslas priek§metu aprité, licencésana ir
Ekonomikas ministrijas kompetencé, kas atbild par fiskalo nodoklu iekasésanu,
un Komercministrijas kompetencé, kas atbild par tirdzniecibu. Diemzél sikaku
informaciju aptauja nesniedz.

Otrs variants ir registrét kultiras un makslas tirgi darbojosas personas.
Sada prakse tiek piemérota Zviedrija, bet tas attiecas uz visaim precém, kas
atbilst kategorijai “lietotas preces” Ipass gadijums ir Horvatija, kur fiziskam un
juridiskam personam, kas veic darbibu ar kustamam kulttiras precém un citiem
kultaras priek§metiem, kuriem ir makslinieciska, vésturiska, arheologiska un
cita vértiba, ir pienakums iesniegt registracijas pieprasijumu Kultiiras ministrijas
registra un glabat pirksanas un pardosanas dokumentus. Uzskaites mérkis ir
noverst nelikumigas darbibas kulttiras pre¢u tirdznieciba.

Pamata kontroles mehanisms ietver ari vienkarsus informésanas pasakumus.
“UNESCO Dalibvalstu un ligumvalstu 2019. gada nacionalas atskaites par
pasakumiem, kas veikti, piemeérojot Konvenciju” (UNESCO National Reports by
States Parties and other Member States on measures taken in application of the

5 https://www.riksdagen.se/sv/dokument-lagar/dokument/svensk-forfattningssamling/lag-
1999271-om-handel-med-begagnade-varor_sfs-1999-271
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Convention of 2019)° aptaujatas Eiropas valstis norada, ka sabiedribas nezinasana
(lack of public awareness) rada problémas. Polija un Portugale norada, ka ta
ir liela probléma (a major challenge), tomér reti kura no aptaujatajam valstim
norada, ka sabiedribas izpratnes veidosana un izglitosana ir viens no uzraugo$o
iestazu pienakumiem, vairak koncentréjoties uz likuma subjektu un retak uz
tiesibsargajoso iestazu informeésanu un izglito$anu. Neilgaja praksé NKMP ir
noveérojusi, cik izteikti nepiecie$ama ir sabiedribas informé$ana un procesu
izskaidro$ana. Liela nozime ir izpratnes veicinasanai, skaidrojot likumus un to
grozijumus. Loti daudz, ipasi Latvijas arheologiska mantojuma aizsardzibas joma,
NKMP ir nacies saskarties ar personam un likuma parkapéjiem, kas attaisno
veiktas darbibas ar normativo aktu nezinasanu. Tapat ir svariga tiesibsargajoso
iestazu darbinieku apmacisana kulttiras priekSmetu aizsardzibas joma. Tas ir it
ipasi svarigi valsts muitas darbiniekiem, kuri ir viens no “filtra mehanismiem’,
nepielaujot nelegali ieglitiem, zagtiem priekSmetiem vai arl priekSmetiem, kas
tiek izmantoti nelikumigas darbibas, izklat no valsts un nonakt pasaules makslas
tirgii. Pretéja gadijuma uzdevums regulét, partvert un atgat kultaras priek§metus
klast nesameérojami grataks.

Lai veiktu sabiedribas informé$anu un izglitosanu, kampanas metode ir
vértéjama ka atbilstosaka, jo ar tas palidzibu var efektivi uzrunat sabiedribu,
ieklaujot informaciju ari skolas macibu programma. Svarigako informaciju
ir nepiecieSams izplatit plassazinas medijos, jo uzraudzibas iestades iespéjas
sasniegt plasaku auditoriju ar saviem socialajiem medijiem un interneta vietni
ir ierobeZotas. Visticamak iestades socialos tiklus apmeklés tikai personas, kas
konkréto informaciju jau zina. Tapat loti vértigi ir informativie materiali, ko
var izmantot gan drukata, gan elektroniska formata. Tiesibsargajosam iestadém
visefektivak biitu izveidot seminaru programmu un lekciju ciklu, informéjot $o
iestazu darbiniekus par pamatjautajumiem, kurus nepiecieSams zinat. NKMP
papildus seminaru programmas veido$anai ir izstradajusi kultaras priek$émetu
atpaziSanas informativo materialu Muitas, Robezsardzes un Pasta darbiniekiem,
aprakstot aizsargajamo kultaras priek§metu pazimes un apdraudétako kulttiras
priek§metu kategorijas. Sadarbibas sekmés$anai butu vélama ari starpresoru
vieno$anas, kas nodro$inatu nepartrauktu saikni starp iestadém un veicinatu
informacijas péctecibu, mainoties iestazu personalam.

Tapat ari “UNESCO Nacionalajas atskaités” Eiropas valstis ir noradijusas,
ka interneta vides reguléjuma trikums rada lielakas problémas, tomeér valstis,
neskatoties uz lielajiem draudiem, kas rodas neregulétas, plasas digitalas telpas
dél, neveic nepiecie§amas darbibas, lai pilnvértigi un efektivi o telpu uzraudzitu.
“UNESCO Nacionalajas atskaités” noradits, ka ir loti maz Eiropas valstu, kas
uz jautdjumu, vai tas regulé kultiras priekSmetu tirdzniecibu interneta, atbild
apstiprinosi. Tadas valstis ir, pieméram, Vicija, Austrija un Lietuva. Vairak valstu
atbild pozitivi uz jautajumu, vai tas ir slégusas atseviskas vienosanas ar interneta
platformam, kas ir vértéjama ka laba prakse. Latvija $§ada vienos$anas ir noslégta
ar Valsts policiju.

Kopuma valstis turas pie pamata kontroles mehanismiem tadiem ka klatienes
un neklatienes parbaudes, muitas uzraudziba un padzilinatas parbaudes pie

6 https://en.unesco.org/news/2019-national-reports-states-parties-and-other-member-states-
measures-taken-application
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izveSanas atlauju izsniegSanas. Mazak uzmaniba tiek pievérsta makslas un
antikvaro priekSmetu aprité darbojosos personu registracijai vai licencésanai,
kas, pamatojoties uz veiksmigo pieredzi finansu un banku sektora, varétu but
loti efektivs kontroles mehanisms. Tapat “UNESCO Nacionalas atskaites”
valstis ir noradijusas, ka lielas problémas sagada interneta vietnu regulésana un
sabiedribas un tiesibsargajoso iestazu darbinieku nezinasana un neinformétiba,
tomér diezgan maz valstu uzsver nepiecieSamibu to labot kontroles mehanismos.

SECINAJUMI UN IETEIKUMI

Lai gan ES valstis ir vienotas, tas sava ekonomika un struktara krasi atskiras.
Kontroles mehanismi, kas derés vienai valstij, nederés citai un otradi, lidz ar to,
lai gan Direktivas prasibas ir vienas, katrai valstij, pamatojoties uz lokalas vides
iezImém un nemot véra, vai ta ir izcelsmes, tranzita vai galamérka valsts, ir
japielago, kura joma likumus un kontroles mehanismus nepiecieSams pastiprinat.
Parasti valstim, kuram ir lielakas problémas kada no trim nosauktajam jomam -
valsts kultaras pieminek]u un priek§metu saglabasanas joma, kultaras priek§metu
izveSanas, ieveSanas un tranzita joma, vai kultaras priek$metu tirdzniecibas
uzraudzibas joma, ir arl stingraka likumdosana tajas, tomér, lai cik ilggadéja
pieredze valstij batu kada no $Im jomam, noziedzigi iegutu lidzeklu legalizacijas
un terorisma un proliferacijas finansé$anas novérsanas likums rada papildu
uzraudzibas aspektus, kuriem ikvienai Eiropas valstij blitu japievér$ uzmaniba,
lidz ar to viena pareiza uzraudzibas sistéma nav un katrai valstij ir japastiprina
uzraudziba atbilstosi lokalas vides specifiskajam iezimém.

Valstim, kas pamata ir izcelsmes valstis, jakoncentréjas, pirmkart, uz
likumdosanu, kas ir vérsta uz kultiras mantojuma aizsardzibu, nosakot
stingrakus sodu noziedzigam darbibam. Otrkart, javeic sabiedribas izpratnes
veido$anas pasakumi par kultiras mantojuma aizsardzibu, ieklaujot informaciju
ari skolas macibu programma un koncentréjoties uz dargumu medniekiem,
mantraciem, metaldetektoru lietotajiem, stingri skaidrojot, kas ir un kas nav
atlauts, un precizéjot, kuras darbibas ir sodamas un kuras né. Treskart, veidot
cieSu sadarbibu ar un starp tiesibsargijosam iestadém, attistot sadarbibas un
filtrésanas sistému, kas lautu efektivak priek$metu izve$ana no valsts partvert
parkapumus, kas saistiti ar kultiras mantojumu. Janem véra, ka lielako dalu
nelegali izraktos un nozagtos kultaras priek§metus izved no izcelsmes valsts, lai
talak tos pardotu galameérka valstis, kuras pieejams daudz lielaks un starptautisks
makslas tirgus. Ceturtkart, ir javeic gan tiesibsargajoso iestazu darbinieku, gan
tiesnesu un prokuroru izglito$ana kultiras mantojuma aizsardzibas joma, nemot
véra jomas specifiskas iezimes.

Valstim, kas pamata ir tranzita valstis, jakoncentréjas, pirmkart, uz stingras
likumdosanas izveidoSanu pre¢u parvadajumu un izve$anas atlauju izsnieg$anas
jautajumos. Otrkart, ir javeido aktiva sadarbiba ar un starp tiesibsargajosam
iestadém, veidojot sadarbibas un filtrésanas sistému, lai partvertu nelikumigi
ievestus, zagtus vai nelikumigas darbibas iesaistitus kulttiras priek§metus, pirms
tie tiek izvesti arpus valsts robezam. Treskart, javeic pastiprinata glabasanas
iestazu - Ipasi ostu un brivostu - uzraudziba, iesaistot Muitas parvaldi un Valsts
policiju. Ceturtkart, ir javeic atbilsto$o uzraugoso iestazu darbinieku, ipasi to,



kuri saistiti ar izve$anas atlauju izsnieg$anu, izglitosana par ES un treso valstu
kultaras priek§metu izveSanas noteikumiem.

Valstim, kas pamatd ir galamérka valstis, jakoncentréjas, pirmkart, uz
iekséja makslas tirgus regulaciju, Ipasi izsolu namiem, uzsverot Ipasumtiesibu
un provenanses dokumentu sakarto$anu pardo$ana un/vai izsoli$ana esosajiem
kultaras priek$metiem, Ipasiem arheologiskajiem kultaras priek$metiem, un
ievie$ot stingrakus likumdosanas sodus personam, kuras darbojas ar nelegali
iegutiem, zagtiem vai nelikumigas (ipasi NILLTPF) darbibas iesaistitiem kultaras
priek$metiem. Otrkart, veikt ievesto kultiiras priekSmetu pastiprinatu kontroli
un uzraudzibu. Treskart, veikt pastiprinatu glabasanas iestazu - ipasi ostu un
brivostu - uzraudzibu.

Arvien vairak tirdznieciba jebkura joma tiek istenota interneta vidé, un
kultaras priek$metu aprite nav iznémums. Jau pirms COVID-19 pandémijas
makslas tirgus bija Joti dinamisks interneta vietnés, bet pandémijas iespaida
paredzams, ka tas notiks arvien lielakos apjomos. Lidz ar to ir javeic aktivaks
interneta vietnu monitorings un uzraudziba. Visefektivak butu noslégt ES
limeni starpresoru vieno$anos ar lielakajiem interneta pardoSanas vietnu
uzturétajiem, ka Ebay.com un Etsy.com, par bridinajumu izvieto$anu interneta
vietné par senlietu iegadasanos, uzsverot nepieciesamibu pieprasit pardevéjiem
provenanses un ipasSumtiesibu pieradijumus, pirms pircéjs iegadajas kultaras
priek$metu, ipasi arheologisku senlietu. Tapat lielas problémas ES un globala
limeni raisa komunikacijas platformas, kontaktinformacijas vai komunikacijas
kanalu trakums, kas nodro$inatu tie$u sazinu un informacijas apmainu starp
uzraugos$ajam iestadém par kultiras priekSmetu apriti, valstu izvesanas atlauju
nosacijumiem attieciba uz kultaras priek$metiem un visparéju komunikaciju.
Tadéjadi batu iespéjams efektivak regulét kopéjo ES makslas tirgu, veidojot
vienotu izpratni par veicamajam kult@ras un makslas tirgus aprites uzraudzibas
darbibam.

BEST PRACTICES OF THE EUROPEAN
UNION COUNTRIES IN REGULATING
INTERNAL NATIONAL ART AND
ANTIQUES MARKET, BASED ON THE
INTRODUCTION OF THE AMENDMENT
TO EU DIRECTIVE 2018/843

Mara Maija Vebere
Agnese Cernaja

INTRODUCTION
The Background, Objectives and Issues of the Research

An amendment to the Law on the Prevention of Money Laundering and
Terrorism and Proliferation Financing came into effect in Latvia on 28" June
2019, which determined that from then on persons trading in art and antiques
have become subject to this law and that the National Heritage Board of Latvia
(hereinafter - NHBL) shall act as supervisors of these persons. These amendments
were based on Directive (EU) 2018/843 of the European Parliament and of the
Council, amending Directive (EU) 2015/849, which was designed to prevent the
use of the financial system for money laundering or terrorist financing. These
amendments provided that the regulations laid down in Directive (EU) 2015/849
should also be observed by persons trading or acting as intermediaries in the
trade of artwork.

In Latvia, as in other European countries, an institution for the protection of
national cultural heritage was created - NHBL, which is an institution directly
subordinate to the Minister for Culture, which implements national policy
and control in the protection of cultural monuments, and shall carry out the
identification, research and accounting of cultural monuments. The overarching
objective in the protection of cultural monuments area is to preserve cultural
heritage as an important factor in the quality of human life - to gather information
about, protect and incorporate material cultural heritage into our daily lives, and
to facilitate an understanding of cultural and historical values within society.

However, the illegal movement of cultural objects is becoming an increasing
threat to cultural heritage. Its prevention is an important theme, not only at
the national level, but also as a challenge at the level of the European Union
(hereinafter EU) and globally. Amendments were made to EU normative acts,
and the Fifth Directive on the Prevention of Money Laundering was adopted in
2018" to prevent the use of the financial system for money laundering or for the

1 DIRECTIVE (EU) 2018/843 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
(30TH May 2018), which amended Directive (EU) 2015/849 for the prevention of the use of
the financial system for money laundering or the financing of terrorism, and which amends
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financing of terrorism. These amendments provided that the regulations outlined
in Directive (EU) 2015/849 should also be observed by persons trading or acting
as intermediaries in the trade of works of art. Amendments were made to the
Law on the Prevention of Money Laundering and Terrorism and Proliferation
Financing (hereinafter PMLPTF)* to introduce these amendments into Latvian
legislation. Consequently, the NHBL became the monitoring and control
authority for the circulation of cultural objects in the Republic of Latvia.

On commencing its process of monitoring, which in the situation of Latvia
had to be started almost entirely from zero, the NHBL created a Department
of the Circulation of Cultural Objects, with the engagement of a new team of
professionals, the cooperation of law enforcement authorities, raising awareness
in the community, as well as developing a dialogue with participants in the art
and antiques market. The best solutions were sought for introduction of a system
of regulation for the art market in Latvia to facilitate information and create an
understanding among participants in the art and antiques market. And even
though the efforts of the employees of the NHBL provided results, there was still
room for growth and ways of improving their operations, particularly so that
a system could be provided, within the framework of which, the monitoring
process would be undertaken effectively in the long term as well. An idea was
born from the desire to create a stable monitoring and regulation mechanism for
the art market, to obtain information from other European countries about the
activities that they had undertaken and to collate this information in research
about the best practices to monitor and regulate national art market. The goal
of the research was to find the best long-term solutions for monitoring the art
and antiques market by introducing the requirements of Directive (EU) 2018/843
and (EU) 2015/849 on the prevention of money laundering and terrorism and
proliferation financing in the art and antique market and in the operations of the
participants in this market.

The following topics were selected during the course of the research and
analysis, based on the selected goal:

- How have countries implemented the introduction of the Directive in
their legislation and their state administration system?

- Within the framework of which laws has the Directive been introduced?

- Which authority monitors the art and antiques dealers in the country?

- What kind of control measures have been introduced to ensure the most
effective monitoring of the art market?

- What basic functions are undertaken by the monitoring institution/-s?

- What penalties are applied to offenders of the offenders of provisions set
out in the Directive?

Directives 2009/138/EC and 2013/36/EU

2 On 28" June 2019, an amendment to the Law on the Prevention of Money Laundering and
Terrorism and Proliferation Financing (hereinafter PMLPTF) came into force in Latvia, which
prescribed that from then on, persons trading in art and antiques were subject to this law and

the National Cultural Heritage Board was to become the agency monitoring these persons.
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- How can the national art market be described - how active and widely
represented and open to change is it?

Limitations of the Research

Even though several interesting aspects of the European art market and
effective solutions for regulating the art market were discovered and researched
based on the principles set by the Directive, the research process was,
unfortunately, limited by a number of obstacles which prevented the completion
of comprehensive study.

Firstly, an insufficient amount of data was collected from European countries
to make final and very specific conclusions. The questionnaires that were sent
did not always reach the institutions that could answer the questions needed for
developing the research and/or were unable to indicate the institution in their
country, which should have been addressed. The acquisition of data was made
more difficult due to the non-existence of a platform of cultural institutions
for European countries or at least European Union countries. This prevents
the effective exchange of information between EU national cultural and/or
responsible institutions. One of the sources used in the research - the European
Commission’s Illicit Trade in Cultural Goods in Europe, which was published in
2019, also discusses this problem of obtaining data.

Structure of the Research

The research is divided into three parts. The first part looks at art markets
in European countries, differences between them and their possible division
into groups. The level of activity and specific features of the art market will be
examined, based on the collected forms, the 2019 reports from member states on
the 1970 UNESCO Convention on the Means of Prohibiting and Preventing the
licit Import, Export and Transfer of Ownership of Cultural Property (hereinafter
the 1970 UNESCO Convention), and publicly available information, which will
allow them to be divided into groups with the goal of creating a more systematic
approach in the search for solutions. The main problems arising from the specific
features of the types of groups in the defined market were also looked at in the
research.

The second part of the research consists of legislation and national monitoring
institutions in European countries which are focused on the monitoring, research
and analysis of the art market. The focus is on the types of laws and regulations
involved in the monitoring of the art market and the regulation of the movement
of items of art, as well as on the authorities that are responsible for the monitoring
of the art market in each European country. Consequently, to form groups, to
evaluate the legislation and the effectiveness of the authorities in monitoring the
art market.

The third part of the research looks at the control systems used by the
countries and measures for monitoring and regulating the art market. This part
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focuses on how the activities and responsibilities defined in the normative acts
are distributed among the responsible national authorities, and the type of control
measures that are undertaken to ensure the most effective monitoring of the art
market for both, the official/registered art dealers and on internet sites for the
trading of items of art, and finally - the penalties are applied to persons breaching
the defined legal regulations.

The research concludes with a summary of the information and
recommendations for possible better methods for monitoring the art market,
based on existing examples from countries where these mechanisms have been
introduced.

1. SPECIFIC FEATURES OF ART MARKETS IN THE EUROPEAN UNION
COUNTRIES

The countries in the European Union may be united, but the individual features
and differences of each country cannot be denied. The legislation and control
measures which suit one country may not suit another. When conducting a study
on movement control measures in the art market, it is important to emphasize the
differences in these markets. It is important to adapt the system to the needs and
capacity of a country and not to try to find and create one system that fits all, as
this will not create a successful monitoring and protection mechanism. There are
various ways and categories into which countries can be divided, with respect to
the specific features of their art market. In the cultural heritage protection field,
it is quite typical for the countries to be divided into countries of origin, transit
and destination. There are countries that fit into just one category and there are
countries that fit into several.

For example, Latvia is not considered to be a country of destination, as it does
not have a large art market attracting huge cash flows to it. However, Latvia is,
firstly, a country of origin, taking into account the active plundering of ancient
sites located in Latvian territory and the sale of items gained from this plunder
to countries which can be considered to be countries of destination, like, for
example, Germany, Great Britain, the USA, et al.

Secondly, Latvia can be considered to be a country of transit, through which
items from countries of origin end up at countries of destination. This status is
ensured by the dry-land border which Latvia shares with Russia, with active
movement of cultural objects taking place from east to west and from west to
east, through it. From the data available from the NHBL, exit permits from
Latvia were sought most in 2017 for the export of items to Switzerland (30), the
USA (23) and Russia (20), while in 2018 - Russia (34) and the United Kingdom
(26), and in 2019 - the United Kingdom (226, but it should be noted that 212
applications came from one private individual) and Russia (23). These facts
highlight the problems of transit countries. In a country like Latvia, attention
should be concentrated on cultural objects that are exported, that are stored
(freeports) or which are transferred across the nation’s territory.
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The difference in the size of art markets in the EU countries should also be
emphasized. Due to the specific features of market demand, limited types of
art items are available in the smaller art markets. In the Latvian art market, for
example, there is a demand for items of art created in Latvia, Russia, or Germany.
On the other hand, in the French or Swiss art markets, which are in essence
international, there is a demand for greater variation in the items of art. These
differences in the structure and specific features of the art market also create
differences in the main problems in these markets. As a consequence, different
solutions need to be found.

A similar situation to Latvia, with little activity in the art market, can be
observed in Croatia, as well as in other post-Soviet countries. This can be explained
by the small purchasing power within society and the low value of items produced
during the Soviet period. In Latvia, as well as in these types of countries, the
focus should be on the preservation of their archaeological heritage and market
control, as well as on the transit of cultural objects and active monitoring of
export and import. There should be specific attention on monitoring transit, as
poor monitoring can create fertile ground for money laundering schemes.

A different situation exists in central European countries — in Germany,
France, Austria and in Great Britain. They have significantly larger art markets,
which have high numbers of market participants and international purchasers,
with high overall purchasing power within society. In these countries, the
art market’s main problems are not the export of items or the preservation of
archaeological material, but rather the import of cultural objects and the internal
art market management monitoring. In such markets, monitoring should be
concentrated on testing mechanisms in the internal art market, to ensure that
the items which are imported and sold are not stolen, illegally archeologically
excavated, or involved in a money laundering scheme.

There are also countries like Italy and Spain, which are countries of origin,
destination and also transit, or only origin and destination countries. These are
countries with a rich cultural heritage and a significant volume of archaeological
material, which is very valuable in the art market. These are countries which
could most successfully introduce specialized institutions with respect to the
circulation of cultural objects and the protection of cultural heritage, which could
combine the work on both -regulation and protection. In this case, a successful
example for both countries is the use of specialized police units that work on these
issues. Bearing in mind that the volume of work these countries must undertake
to monitor the circulation of cultural objects is very high, a much larger number
of resources must be invested to combat illegal activities against cultural objects.
In a similar way, the introduction of monitoring measures would also be desirable
in countries that do not have such a large internal legal art market, though very
valuable archaeological cultural heritage can be found moving around in their art
markets. These are countries where the concentration of efforts and institutional
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capacity is desirable in the export of items, combatting the illegal archaeological
art market and the protection and monitoring of archaeological monuments.
Examples of these countries include Greece and Cyprus.

Similarly, in reviewing the data obtained from the UNESCO National Reports
by States Parties and other Member States on measures taken in application of the
Convention of 2019°, the conclusion can be made that the collaboration with
market participants is taking place relatively successfully in European countries.
Germany is an exception and has indicated that collaboration with the art market
is a a considerable challenge. The majority of countries have indicated that it is
somewhat of a challenge. In the report surveys, the countries mainly indicated
that the lack of regulation on the internet is specifically creating the biggest
problems. Countries considered the insufficient regulation of internet sites to be
a major challenge or a considerable challenge. This indicates that the movement
in the art market is rapidly moving to the virtual environment, rather than from
person to person, and this has become especially acute since the beginning of the
COVID-19 pandemic. This is due to the fact that any kind of trading activity has
to move to the virtual environment to survive in this period, with the market in
the movement of items of culture and art being no different. As a consequence,
countries need to investigate their art markets movement and volume in the
internet environment, and focus their attention and monitoring in this direction
as well.

2. THE RELEVANT STATE AUTHORITIES AND LEGISLATION FOR
MONITORING THE ART MARKET

After the adoption of Directive (EU) 2018/843 of the European Parliament
and of the Council, there were some European countries that already had more
developed methods to monitor the market for cultural and artistic objects, and
there were countries where this was at a much more primitive level or did not
exist at all. This depended on the country’s previous experience in monitoring the
movement of items of culture and art. The emphasis on improving legislation in
the monitoring of movement of items of culture was placed in those areas which
were the most severely affected. The previously existing legislative base in each
country, associated with the protection of a state’s cultural heritage, the export,
import and transit of cultural objects, as well as with the registration of business
activities, especially in the case of trading of used/almost new goods (for example
- pawnshops), was effective here. Countries with major challenges in protecting
their cultural heritage developed a stronger and more effective legislation over
time on the protection of cultural monuments and cultural heritage, as well
as laws relating to the export of such heritage. Meanwhile, stronger and more
effective laws on the monitoring of the art market were developed in countries
which had larger and more international art markets.

3 https://en.unesco.org/news/2019-national-reports-states-parties-and-other-member-states-
measures-taken-application
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The forms collected by the government in the surveyed countries indicated
that the regulations on the prevention of money laundering, terrorism and
proliferation financing were brought together in a separate law with the same
or similar name. Of the countries surveyed, Croatia has adopted the Directive
under the Anti-Money Laundering and Terrorist Financing Act (Official Gazette
No. 108/17), the Netherlands under the Money Laundering and Terrorist
Financing (Prevention) Act (Wwft), while Spain has not yet introduced Directive
2018/843, but has introduced its predecessor — Directive 2015/849, under the Act
Royal Decree-Law 11/2018 of Transposition of Directive 2015/849. Sweden has
introduced this same Directive 2015/849 under 2017:630 Act on Measures against
Money Laundering and Terrorist Financing, Gov. Regulation 2009:92 on Measures
against Money Laundering and Terrorist Financing and 2017:631 Act on the
Registration of Beneficial Ownership, but these laws and regulations were adapted
for Directive 2018/843, while the amendments came into force on the 1st August
this year. From the surveys, it was also established that Austria had delayed the
introduction of the Directive in its legislation due to the Covid-19 crisis, but the
regulation of the art market, and the persons involved with it, had already been
prescribed under the Trade Act 1994 (Gewerbeordnung 1994) Federal Law Gazette
Nr. 194/1994, which had amendments made to adapt it to Directive 2018/843.

Accordingly, Member States are introducing Directive 2018/843 into their
existing laws on the prevention of money laundering, terrorism and proliferation
financing, which was previously established for the implementation of Directive
2015/849, with only the necessary amendments and additions. In Latvia, the Law
on the Prevention of Money Laundering, Terrorism and Proliferation Financing
was adopted on 17" July 2008, and with the changes in the European Union
directives, amendments were also made to the law. The most recent amendments,
which also included the changes to Directive 2018/843, entered into force on 28th
June 2019. From this day, persons in Latvia who are involved in the movement
of items of art and antiques became subject to this law. In addition to changes in
the law, the states shall also determine which State institutions will be responsible
for monitoring the compliance with these new, or previously introduced laws. In
Latvia’s case, the National Heritage Board of Latvia monitors the observation of
the requirements of the law for persons who are involved in the movement of items
of art and antiques. It should be noted that the NHBL is the main inspection and
filtering mechanism for issuing of export permits for cultural objects, ensuring
that cultural objects that have been illegally obtained/stolen/involved in illegal
activities are not exported from the Republic of Latvia. Having a close connection
to persons involved in the movement of items of art, it was only natural that the
NHBL was entrusted with monitoring these persons to an even greater extent. The
main new tasks for the NHBL include maintaining correspondence with those
subject to this law, conducting of on-site and remote inspections, the Internet
monitoring, and the education of society and participants in the art market.
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This takes place in a much different way in the surveyed countries. None of
the surveyed countries had a system in which a specific state’s national heritage
board, monument inspectorate or simply Ministry of Culture or some institute
subordinate to it, undertook the majority of measures in monitoring the art
market. In Austria, persons who are involved in the movement of items of art are
monitored by the local business authorities (Bezirksverwaltungsbehorde/Stidte
mit eigenem Statut). Regional governors and the Ministry of Digital and Economic
Affairs supervise these authorities. In Croatia, the Ministry for Finance and the
Financial Services Supervision Agency are primarily responsible for NILLTPFN
issues, but other authorities are also involved in various monitoring mechanisms,
like, for example, the Ministry of Culture. In the Netherlands, a specially created
NILLTEN department under the Wwft Monitoring Office (Bureau Toezicht
Wwit) (BTWwit) is responsible for this. There is a similar situation in Spain,
where there is a separate institution responsible for the NILLTPFN area - the
Executive Service of the Commission for the Prevention of Money Laundering
and Monetary Offences (SEPBLAC). However, in addition to this, the ministries
of Justice and Culture are also involved in individual aspects, and there is also a
separate police unit in Spain, as there is in Italy, which specializes in the protection
of the state’s cultural heritage.

Several countries also have separate specialized police units or police
departments which are responsible for offences involving items of art and cultural
heritage. Such countries in Europe include Italy, Spain, Belgium, Bulgaria, Cyprus,
Germany, Greece, Hungary, Ireland, Lithuania, the Netherlands, and Poland.* The
largest units of this type are Italy’s Carabinieri — a specialized police unit which is
subordinate to Italy’s Ministry of Culture. There is also a specialized operations
unit in Spain - the Guardia Civil, which works directly with the Ministry of
Culture. These units specialize in the protection of cultural heritage and are also
responsible for the investigation of any offence involving cultural treasures. This
also includes the theft of art, the plunder of and illegal trading of cultural objects,
artwork fraud and counterfeits.

Therefore, in general, countries choose to split the many monitoring obligations
set out in the various directives to a number of state administrative institutions,
rather than entrusting just one body with the majority of, or all of, the obligations.
They deal in the circulation of cultural objects in the same way as with any other
trading in goods, and just add specific demands concerning the documents on the
provenance/origin of an item. The monitoring system on the movement of items
of culture and art operates very successfully for countries which have chosen to
implement the demands of these directives, not just in a single NILLTPEN law,
but have instead placed them in various business monitoring and control laws,
which include these demands in an already operating mechanism, rather than
putting them in a system that does not yet function.

4 http://www.unesco.org/new/en/culture/themes/illicit-traffic-of-cultural-property/part-
nerships/specialized-police-forces/

-182 -

3. CONTROL MEASURES FOR REGULATING THE ART MARKET

Several control measures, in addition to the obligations set by the law
and monitoring by the state administrative system, have been undertaken in
countries to ensure the most efficient monitoring of the art market. Specific
control functions such as on-site and remote checks, or internet site inspection,
additional legislation, informative and educative events for the community and
employees of law enforcement institutions, monitoring and control institutions
etc., can also be included among these measures.

A mechanism for determining those who are subject to the law must be
included in the control measures, in order to enable a list of the legal entities
to be monitored could be maintained. There is no such mechanism in Latvia,
because, even though there is a separate category of Antiquities in the Register
of Enterprises, when administrative employees were creating a list of persons
subject to the law, they still encountered the problem that not all persons involved
in the movement of items of art indicate that they work in this field. Often this
activity is entered under the term Trading in Used/Almost New Goods, which
creates problems in maintaining the list.

This type of problem has been very successfully eradicated in the Swedish
system, where based on the Act (1999:271) on Trade in Second-Hand Goods™,
registration with the State Police of one’s trading activities with antiques and
cultural goods, is required from persons who are involved in trading items of
art and antiques. Business cannot be commenced until the legal entity has been
registered with the police.

Currently, the NHBL is considering possibilities for registration or licensing
of persons involved in the movement of art and antiques, as an option to ensure
listing and monitoring. However, such options have not been introduced in most
of the surveyed countries, or if they have, there is a lack of detailed information
about how this is manifested and how successfully they work. This prevents
the observation of the effectiveness of such a solution. However, looking at the
monitoring of the financial and banking sector, where licensing is at the core
of its activity, this could also be a very effective monitoring mechanism for the
circulation of cultural objects and art. Warnings and financial penalties are not
always the most effective punitive mechanisms, but the revocation of licenses and
the forced suspension of operations for repeated breaches, or for very serious
illegal activity with items of culture and art, could be a very powerful mechanism.
This option was mentioned by Spain in the survey sent out by the NHBL, in
which the licensing of a person who is involved in the movement of items of art is
within the competence of the Ministry of Economics in relation to the collection
of fiscal tax and within the competence of the Ministry of Commerce in relation
to the trading itself. Unfortunately, the survey does not provide more detailed
information.

5 https://www.riksdagen.se/sv/dokument-lagar/dokument/svensk-forfattningssamling/lag-
1999271-om-handel-med-begagnade-varor_sfs-1999-271
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Similarly, there is a second option - the registration of persons involved in
the culture and art market. This practice already exists in previously mentioned
Sweden, with all goods that go under the category of Used Goods. But there is also
a special case — Croatia, where persons and legal entities involved in activities
with movable cultural goods and other cultural objects that have an artistic,
historical, archaeological or other value, are obliged to submit an application for
registration in a registry at the Ministry of Culture and to keep the documents
relating to sales and purchasing. The goal of the registration is to prevent illegal
activities in the trading of cultural goods.

The basic control mechanism also includes simple informative measures.
Even though the European countries surveyed in the UNESCO National Reports
by States Parties and other Member States on measures taken in application of the
Convention of 2019° indicate that a lack of public awareness creates problems,
with Poland and Portugal indicating that this is a major challenge, very few
of the surveyed countries indicated that the creation of an understanding
by, or education of, the public is an obligation of monitoring institutions, and
concentrated more on those subject to the law and less on informing and
educating law enforcement institutions. In its brief period of practice, the NHBL
has observed the significance of the need to inform the public and to explain the
process. Facilitating understanding is of great importance in explaining new laws
or amendments to laws, as well as existing laws, for the persons on whom the laws
are binding. The NHBL has come into a lot of contact with persons/those in breach
of the law, especially in the Latvian archaeological heritage protection field, who
justified their activities through their ignorance of normative acts. The education
of employees in law enforcement institutions in the field of protection of cultural
objects is also important. This is particularly important for employees at state
customs, which is one of the filtering mechanisms to prevent illegally obtained or
stolen items, or even items which are used in illegal activities, from leaving the
country and ending up in the world art market. Otherwise, the task of regulating,
intercepting and retrieving cultural objects becomes incomparably more difficult.
The most successful way to facilitate the informing and education of society is
the campaign method which addresses the community most effectively, with its
inclusion in school curriculum as well. The most important information should
be disseminated through the media, as the opportunities for the monitoring
institutions themselves to reach the wider community with their social media
and internet site are restricted and nigh on impossible, as the social networks of
these institutions are only visited by persons who, most likely, already know about
the specific details and are informed about them. Informative materials which
can be used in both a physical and electronic format are also of great value. The
most effective way would be for law enforcement institutions to create a series
of seminar programmes/lectures, informing the employees of these institutions

6 https://en.unesco.org/news/2019-national-reports-states-parties-and-other-member-states-
measures-taken-application
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about the basic things which they need to know. The NHBL, in addition to the
creation of a seminar programme, has developed informative material to assist
in the recognition of cultural objects for customs, the border-guard and postal
employees — features of cultural objects that should be protected, in which the most
threatened categories of cultural objects are provided. Interagency agreements,
which would ensure an uninterrupted connection between institutions and would
provide for the passing on of information with changes in institution personnel,
are also desirable for the strengthening of collaboration.

Similarly, the European countries have pointed out in the UNESCO National
Reports, that, as was mentioned previously in the research, it is specifically the
lack of regulation on the internet which creates the greatest problems. However,
despite the real threats which come from the unregulated, broad digital space,
the countries are not undertaking the necessary activities to effectively and fully
monitor this space. In the UNESCO National Reports, it is pointed out that there
are very few European countries which answered affirmatively to Question 39.
— Do you regulate the trade of cultural objects on internet? or that they also really
monitor internet sites. Examples of such countries include Germany, Austria and
Lithuania. Several countries responded affirmatively to Question 40. — Have you
entered into a specific agreement with an internet platform? which is to be assessed
as good practice. In the case of Latvia, such an agreement has not been signed
with the NHBL, but with the State Police.

Generally, the countries adhere to basic control mechanisms, like on-site
and remote inspections, customs surveillance, and in-depth checks on the issue
of export permits. Less attention is paid to persons who are involved in the
movement of art and antique items, individual registration or licensing, which,
based on the successful experience in the financial and banking sector, could be
a very effective control mechanism. Similarly, in the UNESCO National Reports,
countries have pointed out that regulating internet sites is a major problem, as is
the ignorance and lack of information within society and among employees of
law enforcement institutions. However, very few countries emphasized the need
to improve this in their control mechanisms.

CONCLUSIONS AND RECOMMENDATIONS

Even though the European Union countries are united, there are crucial
differences in terms of their economies and structures. Control mechanisms
which suit one country will not suit another and vice versa, and as a consequence
even though the demands of directives are the same, each country, based on its
own specific nature, whether it is a country of origin, transit or destination, has
to adapt the field in which the laws and control mechanisms should be more in-
depth and powerful. It is natural that for countries, which usually have greater
problems in one of the named three fields, also have more powerful legislation in
the particular field. However, despite the number of years of experience a country



has in one of the fields, the prevention of money laundering and terrorism and
proliferation financing creates additional monitoring aspects, which every
European country should pay attention to. A single perfect monitoring system
does not consequently exist, and each country has to strengthen its monitoring
according to the specific features in its own area.

Nations, which are basically countries of origin, must concentrate firstly on
legislation, aimed at protecting cultural heritage by imposing higher penalties
for illegal activities. Secondly, measures to create a better understanding within
the community about the protection of cultural heritage must be undertaken,
including it in school curriculum, concentrating on treasure hunters and users of
metal detectors, defining a strict boundary between what is, and is not, allowed,
and in this way clearly dividing who is to be punished and who is not. Thirdly,
to create strong collaboration with and between law enforcement institutions,
creating a cooperation and filtering system, which would allow for the more
effective interception of breaches of cultural heritage in items being exported from
a country, taking into account that the majority of illegally excavated and stolen
cultural objects are exported from a country of origin to further sell these on in
a country of destination where there is a much larger and more international art
market. Fourthly, the education of employees in law enforcement institutions as
well as judges and prosecutors, must be facilitated in the protection of the cultural
heritage field, bearing in mind the specific non-standard nature of this area for
the everyday work of these people.

Nations, which are basically countries of transit must concentrate first of
all on the creation of powerful legislation in the conveyancing of goods and on
issues relating to the issuing of export permits. Secondly, in the same way as with
countries of origin, strong collaboration must be facilitated within and between
law enforcement institutions, creating a collaboration and filtering system to
intercept illegally imported, stolen cultural objects, or those involved in illegal
activities, before they end up outside the borders of the country. Thirdly, the
monitoring of storage institutions, especially the monitoring of ports/freeports,
involving customs and the state police, must be undertaken. Fourthly, the
education of employees of the corresponding monitoring institutions must be
undertaken, especially for those who are involved in the issuing of export permits,
concerning the export regulations for cultural objects of European Union and
third countries.

Nations, which are basically countries of destination must concentrate first of
all on the regulation of the art market, especially auction houses, emphasizing the
sorting out of ownership and provenance documents for cultural objects which
are for sale/auction and for special archaeological cultural objects, imposing
stronger legal penalties for persons who are involved in activities (especially
NILLTPF) with cultural objects that are illegally obtained, stolen or illegal.
Secondly, to undertake intensified control and monitoring over imported cultural
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objects. Thirdly, as with countries of transit, to undertake enhanced monitoring
of storing institutions, especially ports/freeports.

In the same way, all EU countries generally and the Union itself, as a whole,
must concentrate on three aspects of the monitoring of cultural objects:
With more trading increasingly moving to the internet environment, the cultural
object market is no exception. The art market was already very active on internet
sites prior to the COVID-19 pandemic and will continue to do so toa greater degree
under the influence of the pandemic. More active monitoring and supervision of
internet sites must consequently be undertaken. The most effective method would
be to sign EU-level interagency agreements with the hosts of the largest internet
sales sites, like e-Bay.com and Etsy.com, for the placement of warnings on internet
sites about the purchasing of antiques, emphasizing the need to seek proof of
provenance and ownership from sellers prior to the purchase of cultural objects,
especially archaeological items. Similarly, large problems are created at the EU
and world level by the lack of communication platforms, contact information
or communication channels, which would allow for the direct contact and
exchange of information between monitoring institutions about the movement
of cultural objects, national export permit regulations on cultural objects and
general communication. Such communication opportunities would allow for
the more effective regulation of the overall EU art market, creating a common
understanding about monitoring activities which need to be undertaken with
respect to movements in the culture and art market.




KRAJUMA LIETOTAS ABREVIATURAS
UN TO SKAIDROJUMS

AAM - Amerikas muzeju asociacija

AK - Apvienota Karaliste

ANO - Apvienoto Naciju Organizacija

ASV - Amerikas Savienotas Valstis

BAMEF - Lielbritanijas makslas tirgus federacija

CA - Kanada

CADAF - Laikmetigas un digitalas makslas gadatirgus
CHF - Sveices franks

CINOA - Makslas un antikvaro priek$metu tirgotaju asociaciju starptautiska konfederacija
(Confédération Internationale des Négociants en (Euvres d’Art)

CISV - Komisija par kompensaciju pieskir§anu upuriem, kuri cietusi okupacijas laika no
spéka esosiem antisemitiskiem tiesibu aktiem (Commission pour l'indemnisation des victimes
de spoliations intervenues du fait des législations antisémites en vigueur pendant loccupation)

CITES - Konvencija par starptautisko tirdzniecibu ar apdraudétajam savvalas dzivnieku
un augu sugam

EPP - Eiropas Pétniecibas padome

ES - Eiropas Savieniba

FAEI - Zenévas télotajmakslas ekspertu institits

FATF - Finan$u darijumu darba grupa

TADAA - Starptautiska antiko makslas priek$metu tirgotaju asociacija

ICOM - Starptautiska muzeju padome

ILAB - Starptautiska antikvaro gramatu tirgotaju liga

INTERPOL - Starptautiska Kriminalpolicijas organizacija

ISIS - Irakas un Sirijas Islama valsts

KYC - Klienta identifikacija (princips “pazisti savu klientu”)

LAPADA - Makslas un antikvaro priek$metu tirgotaju asociacija (Apvienota Karaliste)

NILLTPEN - Noziedzigi iegutu lidzek]u legalizacijas un terorisma un proliferacijas
finansé$anas novérsanas likums

NKMP - Nacionala kultiiras mantojuma parvalde

PSRS - Padomju Socialistisko Republiku Savieniba jeb Padomju Savieniba

PVN - pievienotas vértibas nodoklis

RAM - Atbildiga makslas tirgus iniciativa

RPM - Rundales pils muzejs

SEPBLAC - Spanijas Noziedzigi iegiitu lidzeklu legalizacijas un naudas parkapumu
novérsanas komisijas izpilddienests

TEFAF - Eiropas Makslas gadatirgus

UNESCO - Apvienoto Naciju Izglitibas, zinatnes un kultaras organizacija
UNIDROIT - Starptautiskais privattiesibu unifikacijas institats

UNODC - Apvienoto Naciju Narkotiku un noziedzibas novérsanas birojs

UNTOC - Apvienoto Naciju Konvencija pret transnacionalo organizéto noziedzibu
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GLOSSARY OF ABBREVIATIONS

AAM - The American Association of Museums
BAMF - The British Art Market Federation

CA - Canada

CADAF - The Contemporary and Digital Art Fair
CHEF - Swiss Franc

CINOA - The International Federation of Art and Antique Dealer Associations
(Confédération Internationale des Négociants en (Euvres d’Art)

CISV - The Commission for the Compensation of Victims of Spoliation

Resulting from the Anti-Semitic Legislation in Force during the Occupation (Commission
pour lindemnisation des victimes de spoliations intervenues du fait des législations antisémites
en vigueur pendant loccupation)

CITES - The Convention on International Trade in Endangered Species
ERC - The European Research Council

EU - The European Union

FAEI - The Fine Arts Expert Institute of Geneva

FATF - The Financial Action Task Force

TADAA - The International Association of Dealers in Ancient Art
ICOM - The International Council of Museums

ILAB - The International League of Antiquarian Booksellers
INTERPOL - The International Criminal Police Organization
ISIS - The Islamic State of Iraq and Syria

KYC - Know your customer or know your client

LAPADA - The Association of Art and Antique Dealers (UK)
NHBL - The National Heritage Board of Latvia

PMLPTF - Law on the Prevention of Money Laundering and Terrorism and Proliferation
Financing

RAM - the Responsible Art Market
RPM - Rundale Palace Museum

SEPBLAC - The Executive Service of the Commission for the Prevention of Money
Laundering and Monetary Offences of Spain

TEFAF - The European Fine Art Fair

UK - The United Kingdom

UN - The United Nations

UNESCO - The United Nations Educational, Scientific and Cultural Organization
UNIDROIT - The International Institute for the Unification of Private Law
UNODC - The UN Office on Drugs and Crime

UNTOC - The UN Convention against Transnational Organized Crime

USA (US) - The United States of America

USSR - The Union of Soviet Socialist Republics or the Soviet Union

VAT - Value Added Tax
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KRAJUMA LIETOTO TERMINU
SKAIDROJUMS

Atribiicija - makslas darba autora, ra$anas vietas un laika noteiks$ana, balstoties
uz tie$ajam liecibam un butiskiem pieradijumiem.

Kultaras priek$mets - kultiiras mantojuma nozaré lietots termins attieciba uz
makslas un antikvariem priek§metiem; norada kustamu, fizisku priek$metu, kas
ir saistits ar kultiiras mantojumu un ir aizsargats ar likumu. Lidz ar to kultiras
mantojuma nozaré jédzienu “kulttiras priek§meti” saprot ka kustamas materialas
veértibas, kas ir nozimigas arheologijai, aizvésturei, vésturei, literatirai, makslai
vai zinatnei un kas tiek aizsargatas ar likumu.

Objekta ID - starptautiski atzits standarts kultaras priek§metu aprakstisanai, lai
atvieglotu to identificé$anu. Tas ietver mérijumus, materialu, tému, veidotaju
/ makslinieku un visas atskirigas iezimes, ka ari noradijumus par priek$meta
fotografésanu.

Pienaciga riipiba (due diligence) - termins, kas kultiiras mantojuma aizsardzibas
nozaré tiek attiecinats gadjjumos, kad japierada, vai pirms kada kultiras
priek§meta iegades ar pienacigu ripibu precizéti §adi nosacijumi:
- dokumentacija par priekSmeta izcelsmi;
- nepiecieSamas izve$anas atlaujas saskana ar attiecigas valsts tiesibu
aktiem;
- darjjuma pusu raksturojums;
- samaksata cena;
- vailpa$nieks, valditajs vai turétajs ir parbaudijis pieejamos zagtu kultiiras
priek$metu registrus;
- jebkada cita batiska informacija, ko ipasnieks pamatoti butu varéjis
iegut;
- istenotikadi citi pasakumi, kurus persona ka krietns un riipigs saimnieks
batu veikusi §ada situacija.

Provenanse - makslas vai antikvara priek$meta ipasumtiesibu vésture, ko
izmanto ka autentiskuma vai kvalitates paraugu.

Senlietas - cilvéka apzinatas darbibas rezultatad raditi priek$meti — artefakti
(pieméram, rotaslietas, ieroci, darbariki, iedzives priek$meti, keramikas
izstradajumi, monétas vesela vai fragmentara veida), kas atrasti zemeé, virs zemes
vai tideni.

Likuma ir noteikts, ka arheologiskas senvietas zemé, virs zemes vai
udeni atrastas senlietas (ar datéjumu lidz 17. gadsimtam ieskaitot) pieder valstij
un tas iznicinat, bojat, parsitit, parvietot, iegit, glabat vai atsavinat ir aizliegts,
iznemot gadijumos, kad personas var pieradit to likumigo izcelsmi.
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GLOSSARY OF TERMS

Antiques - objects created as a result of intentional human action - artefacts
(such as jewellery, weapons, tools, household objects, ceramic articles, coins in
intact form or as fragments), which have been found in the ground, above the
ground or in water.

The law stipulates that antiquities found in archaeological sites in the
ground, above the ground or in water (dated to and including the 17* century)
belong to the state, and their destruction, damage, transfer, transfer, acquisition,
storage, or alienation is prohibited, except where persons can prove their legal
origin.

Attribution - the determination of the author, place and the time of a work of art
based on direct testimonies and material evidence.

Cultural property - in the field of cultural heritage, the term is used in relation to
artistic and antique objects, as it refers to a movable, physical object that is related
to cultural heritage and is protected by law. Consequently, in the field of cultural
heritage, the term ‘cultural property’ is understood as movable material values
that are important for archeology, prehistory, history, literature, art or science and
that are protected by law.

Due diligence - in the field of cultural heritage protection the term is applied
in cases where the acquisition of a cultural object has to be pursued with due
diligence taking into account the following conditions of acquisition:
- documents attesting to the origin of the object;
- the necessary export permits in accordance with the national law of the
requesting Member State;
- the characterisation of the parties involved in the transaction,
- the price paid;
- whether the owner, possessor or holder has checked the available
registers of stolen cultural objects;
- any other relevant information which the person could have reasonably
obtained;
- implementation of any other measures that a person as an honest and
careful master would have taken in this situation.

Object Identification (Object ID) - the internationally recognized standard
for describing cultural property, to facilitate their identification. It includes
measurements, the medium or materials used, the theme, creator/artist and any
distinguishing features, as well as guidelines on photographing the item.

Provenance - the history of ownership of a work of art or an antique, used as a
guide to authenticity or quality.
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